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ANNEX

Commission Services non-paper

1. World Conference on International Telecommunications

Purpose 

This non-paper is intended to facilitate discussions in the Council Working party in relation to the outcome of the WCIT in Dubai and the implications, going forward, for the EU. 

Background

The World Conference on International Telecommunications took place in Dubai from the 3rd to the 14th December 2012. The purpose of the conference was to review and update the 1988 "International Telecommunications Regulations" (ITRs), an international Treaty intended to facilitate international Telecommunications traffic.

In August 2012, the European Commission presented a proposal
 for a Council decision for the WCIT, noting that: 

While the ITRs address issues related to international (as opposed to domestic) telecommunications services, there are aspects of the ITRs that related directly to issues covered by the EU acquis, in particular the Framework for electronic communications. The EU therefore needs to ensure that any proposed changes to the ITRs that are agreed in Dubai do not conflict with applicable legislation in the EU or restrict the EU as to the future development of the EU acquis.

In November 2102, the Council adopted a Council Decision
, which, while providing direction for EU delegations in Dubai, did not afford the Commission the role of presenting the EU position. Instead, the Council decided that the EU position should be presented by the EU Member States acting jointly. 

The Council Decision also stipulated, inter alia, that the Union and its Member States should:

- not support any proposal in so far as they may affect Union common rules or alter their scope, or introduce obligations on operators which go beyond those already provided for under Union common rules"; and

- "support any proposals that do not expand the scope of the current ITRs and that maintain the current mandate of the ITU".

These two provisions of the Council decision in particular (impact on the acquis communautaire and extension of scope), proved to be the most relevant elements of the guidance provided to EU participants during the conference negotiations.

Dubai

The discussions in Dubai comprised relatively straightforward discussions on some issues such as charging and accounting and provisions related to maritime communications, but also very contentious discussions on other issues, particularly those related to the Internet and security issues. 

Indeed, and while EU delegations worked tirelessly to identify potential compromise language to address the demands and concerns of third countries in relation to all issues, the insistence of some third countries (including Russia, China, Iran and some Arab states) to include additional provisions (in comparison with the previous Treaty) proved very problematic in terms of reaching a consensus treaty. The decision by the Chair to introduce voting for the adoption of a resolution "To foster an enabling environment for the greater growth of the Internet" (on which consensus language had not yet been agreed) also created concerns on the part of many delegations since the ITU Secretary General had assured delegates that voting would not be employed. 

Despite the difficult discussions on the more sensitive issues, in the final sessions in Dubai, most EU delegations were still moderately confident that some form of agreement could be reached based on a "final" compromise text presented by the conference chair. 

Going into the last session, however, EU delegates agreed that if the Chair's compromise text was re-opened to incorporate additional elements contrary to EU objectives, they would no longer be able support the compromise. Unfortunately, this is exactly what happened.

In a follow-up EU coordination meeting immediately after this final plenary, it was agreed that EU Member States would not sign the new Treaty because its scope exceeded that provided for in the mandate contained in the Council decision. 

The Commission's delegates circulated a summary record of this agreement along the following lines: 

In implementing the Council Decision

1. The EU cannot agree to the proposed International Telecommunications Regulations, as it exceeds the position established in the Council Decision.

2. The proposed ITRs include issues on Internet Governance, security and unsolicited bulk telecommunications, as well as resolutions that restrict the discretion of EU regulators.

On the final day of the WCIT, 89 of the ITU's 193 Member countries signed the new Treaty
.  None of the EU's Member States have signed. 20 EU Member States did however make reservations to the Treaty, in the event that they decide to accede at some future date, taking account of the requirement of the Council decision to do so. The ITU anticipate that more countries will accede to the Treaty in the future. The new Treaty will come into effect on 1st January 2015.

Importantly, the Commission's delegates in Dubai advised Member States that there appeared to be no obvious direct conflicts in the final acts of the ITRs with the EU acquis.

The EU in Dubai 

Throughout the discussions, EU delegates were guided by 2 main considerations arising from the mandate they had been given in the Council Decision: 

- that any new Treaty should not conflict with the EU acquis; 

- that any new Treaty should not "expand the current scope of the ITRs", particularly in relation to the inclusion of issues such as content, security and Internet governance.

EU coordination meetings took place on a daily basis in Dubai, co-chaired by the Presidency (Cyprus) and the Commission. Throughout the conference there was a strong commitment by EU participants to speak with one voice on all key issues, and this was largely successful. There were however some occasions when individual Member States took initiatives without EU coordination. There was also a degree of confusion expressed by some third countries about the role of the Commission in relation to the EU position on certain issues. 

The Commission was successful in obtaining the status of "observer in an advisory capacity" but this did not grant it effective speaking rights. The Commission was grateful to the Presidency for allowing the Commission to participate in its delegation, which did afford the Commission the opportunity to speak during the conference. 

There were occasions however when the conference chair organised ad-hoc meetings between regional representatives to identify potential compromise agreements. Given that the Council Decision on the EU position prevented the Commission from participating in such meetings (as the EU needed to be represented by the Member States acting jointly) this effectively meant that the EU was not however formally represented in the conference. 

Considerations

This appears to be the first time in the ITU's history that a Treaty has not been agreed on a consensual basis and may not be acceded to by either all or the majority of ITU Member countries. The initial reaction of ITU staff in Dubai suggested that the 1988 Treaty will continue to govern relations involving countries that have not signed the new Treaty, which will itself only govern relations between signatories. This suggests the co-existence after 1st January 2015 of 2 Treaties addressing the same issues. 

It is also important to stress that the main reason cited by EU delegates in Dubai for not signing was the extension in scope of the new Treaty in comparison with its predecessor. Moreover, no EU Member State has since indicated to the Commission that it wishes to accede to the new Treaty, while several have confirmed that they do not intend to sign. Also at this stage, there remain no obvious reasons why there might be any conflict between the new Treaty and the acquis communautaire. That said, there are provisions in the final text such as the right of ITU Member countries to access telecommunications services (mentioned in the preamble) and the extension of scope of the whole treaty to all operators (rather than "recognised operating agencies" as in the previous 1988 Treaty) which represent additional burdens on signatories in comparison to the 1988 Treaty. Moreover, such additional obligations, if implemented at EU level, could represent additional obligations for operators in some EU Member States beyond those provided for under existing EU legislation.

Moving forward, account also needs to be taken of the fact that the ITU have advised that it is no longer possible for Member countries to accede to the new Treaty while introducing reservations that they did not table in Dubai. 

The Commission services recall that, on matter of exclusive EU competence, a Council Decision is necessary to authorise the Member States to sign an agreement in the interest of the EU.

[END]
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�	The views expressed in the document are provided merely to facilitate discussion in the Council Working party on telecommunications. They should not be considered the formal views of the European Commission. They are also intended to facilitate internal EU discussions and should therefore not be circulated to third parties.
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�	See: � HYPERLINK "http://www.itu.int/en/wcit-12/Documents/final-acts-wcit-12.pdf" �http://www.itu.int/en/wcit-12/Documents/final-acts-wcit-12.pdf� for the Treaty and � HYPERLINK "http://www.itu.int/osg/wcit-12/highlights/signatories.html" �http://www.itu.int/osg/wcit-12/highlights/signatories.html� for the list of signatories.
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