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0.
Introduction and Executive Summary

The purpose of this work is to give explanatory material and guidance to those interested in methods for avoiding and resolving disputes in the telecommunications sector.  By dispute, we mean any type of dispute in the sector and not only disputes before courts or arbitrators.  We include a broad range of dispute avoidance and resolution methods, including negotiation, partnering, mediation, arbitration, and so forth.

Deregulation, privatization, globalization and the rapid evolution and convergence of technologies within the telecommunication sector has ramifications for  incumbent operators, market entrants and national regulators monitoring sector developments.  The positive and potentially negative ramifications of these trends are well-documented.  An ad-hoc working group, the International Forum on Dispute Resolution in Telecommunications (IFDRT), has been examining methods for dispute avoidance and resolution in this context in open quarterly meetings since September 1995.

This work consitutes the ad-hoc group’s report and is complementary to the Memorandum of Understanding developed by the group.  The main topics are summarized below.

· 
The Move from Monopoly to Market 

In the telecommunications sector, there has been a development from historic monopoly control of supply towards deregulated open markets. 

This sector evolution is affected by many legal fields within any participating country’s jurisdiction: from telecommunications to administrative law; commercial contract and competition law; public international and procurement law; intellectual property law.  
· 
Sector Needs with Respect to Dispute Avoidance and Resolution
As more players enter the market, disputes and conflicts are likely to arise. These disputes will have elements in them which are both general and sector specific. In these circumstances, there may be a need for dispute resolution mechanisms for telecommunications. 

· 
Regulatory Intervention   

In the context of the new liberalized regulatory environment, disputes will arise between incumbent operators and new entrants, between the new entrants themselves, and between operators and regulators.  This implies the need for a regulatory framework permitting such disputes to be resolved efficiently.  It also implies a need for a regulatory framework which provides for the avoidance of disputes before they actually arise.

· 
Survey on the Experience in Telecommunications of Dispute Resolution Institutions
The group queried the principal arbitration and mediation centers regarding telecommunications disputes. Answers were submitted from the International Court of Arbitration of the International Chamber of Commerce, the American Arbitration Association, the London Court of International Arbitration, WIPO Arbitration Centre, Arbitration Institute of the Stockholm Chamber of Commerce, Vienna International Arbitral Centre, Hong Kong International Arbitration Centre, Kuala Lumpur Regional Arbitration Centre, and the Singapore International Arbitration Centre.  Answers have also been received from the Center for Public Resources in New York (CPR) and from the Center for Dispute Resolution in London (CEDR).

It appears that these centers have limited experience in dealing with telecommunications disputes and no specific lists of experts in telecommunications.  However, CPR issued in March of 1997 a set of telecommunications-specific dispute resolution procedures, including one for interconnection agreements.

· 
Survey of Telecommunications User Experiences with Dispute Resolution
The Informal Workshop on Dispute Resolution in Telecommunications has sent a survey regarding current experiences with and future prospectives for telecommunications disputes and their resolution to organizations active in the telecommunications sector.  Although a limited number of responses have been received to date, the responses paint a consistent picture:

· there are a significant number of disputes even today

· few disputes today are international

· the most commonly used method to resolve disputes is negotiation, followed by the regulator and courts; there is little use of arbitration or mediation

· users are satisfied with negotiation from all points of view, but not with the speed of regulators or courts

· a significant number of contracts call for arbitration

· there is considerable demand for arbitrations where the arbitrators have telecommunications expertise, for mediations where the mediators have telecommunications expertise, and some demand for telecommunications-specific arbitration rules

· preferred hosts for telecommunications dispute resolution would appear to be ICC or ITU 

In summary, there would appear to be some scope for arbitration and mediation procedures that ensure fast resolution of disputes, thus providing an alternative to courts and regulators for those disputes that can be resolved without reference to courts or regulators.  Users appear to favor arbitrators or mediators with telecommunications expertise.

An interesting experience, with very favorable results, both objectively in terms of speed of resolution, and subjectively in terms of user satisfaction, that could provide some inspiration for the telecommunications sector, is the Olympic Games arbitration scheme.  Under this scheme 8 cases were resolved in Atlanta, and 5 in Nagano, within 24 hours, and to the general satisfaction of the parties (even the loser agreeing that the process was fair and the outcome not worth appealing).
  The key characteristics of this scheme which may be transferred to the telecommunications sector are:

· reliance on arbitrators who know the sector’s culture, language, and customs;

· procedures that ensure rapidity.

· 
Recommendations
On the basis of the above, the group recommends:

1.
That entities active in the telecommunications sector sign the IFDRT Memorandum of Understanding, which defines desired dispute resolution mechanisms for the telecommunications sector.

2.
That ITU or other organizations establish and maintain on the World-Wide-Web a list of dispute resolution experts competent to resolve telecommunications disputes.   That institutions and parties who name neutrals as experts, mediators, or arbitrators consult that list.  That that list include economists, accounting firms, regulatory and industry consultants, lawyers, etc. 

3.
That entities active in the telecommunications sector obtain and disseminate information on dispute resolution options, through this paper, and by sending representatives to appropriate seminars and training courses.

4.
That the entities who have signed the Memorandum of Understanding make their adherence publicly known.  There is attached as Annex A a model commitment statement to adapt or use for such purposes.

1.
Trends in the Telecommunications Sector

1.1
Business Background and Trends

For decades, the telecommunications sector has been dominated by PTTs, or powerful State-owned or State-regulated monopoly operators. Historically these monopolistic concerns found their business practices to be free of the types of acrimonious disputes which are common in other sectors.  When disputes arose between telecommunications companies the resolution often was found through friendly negotiations within the auspices and authority of the International Telecommunication Union headquartered in Geneva, Switzerland. Many of these companies are now being privatized: they are thus moving into a more market-oriented environment.

Liberalization of the telecommunications market has resulted in greater competition emerging within the sector.  The United Kingdom (UK) has probably one of the more advanced competitive environment in the world; although other countries in Europe such as Sweden have similar legal models, there appears to be greater de facto competition in the UK at this time. While long distance service was deregulated in the USA in the 1980’s, provision of the local loop is only now being deregulated, after passage of the Telecommunications Act of 1996.  In contrast, the UK already has competition in the local loop, long distance, international telephony, fixed link, mobile, satellite, and cable TV services.

As the sector moves to a more competitive environment, it will still be the case that the former monopolies will dominate national telecommunications, at least in the beginning.   In the UK, BT is still far and away the dominant operator even after more than a decade of competition.  Elsewhere in the world, dominant incumbents bestride the telecommunications scene with all the power of monopolies (albeit not for long distance service in the USA).

If liberalization is to develop and to be sustained, then it will be necessary to establish powerful regulators, who should be independent and properly resourced.  Without such regulators, the former monopolies would be in a position to overwhelm or underprice emerging competition.

As a result of its history, the sector has been characterized by a deferential attitude to regulators and regulated monopolies.  It may well be both healthy and timely that this attitude changes to a more commercial response.  Liberalization and privatization, linked to a near universal acceptance of the desirability of increasing competition, may well result in the sector conforming to practices more commonly associated with fully operational market-based business environments.

The potential for disputes is likely to move to a different order of magnitude as a result of:

-
the espousal by national governments of the economic benefits of privatization;

-
the trend to globalization;

-
increased competition;

-
the formation of strategic alliances;

-
trends to convergence, increasing importance of multi-media, and use of networks to 

distribute intellectual property;

-
regulation and the propensity of players to test its limits;

-
the pace of technological change coupled with the financing required to implement it;

-
the potential importance of disputes related to software problems arising in connection with the transition to the year 2000.

However, it would be a loss for all concerned, including the public, if today's non-contentious way of doing business were to evolve into the litigious patterns that characterize certain other sectors, notably construction.

Recognizing that privatization, deregulation, the emergence of electronic commerce, and the diffusion of intellectual property in a network environment create the potential for conflicts that had not previously existed, an informal group of concerned people has developed this proposal for the creative management of these conflicts and the speedy and efficient resolution of disputes.

1.2
Legal Background  

Disputes in the telecommunications sector may involve in particular the following laws:  

1)  Public International Law:  Public international law is concerned with contractual disputes between States, international organisations and even individuals or groups of individuals, including transnational Public Procurement Law.


In this context, it is worth noting that the World Trade Organization (WTO) agreements with respect to telecommunications have provisions related to interconnection.  Under these provisions, suppliers providing public telecommunications transport networks or services must provide interconnection under non-discriminatory terms and conditions (rates and quality non less favorable than that provided for its own like services), in a timely fashion, at cost-oriented rates that are transparent and unbundled.  Disputes shall be resolved by an independent domestic body, which may be a regulatory body.
2)  Private International Law

3)  Public Law:

· Administrative Law.  This body of law applies to decisions of regulators, Ministries, and so forth.  In some countries, it also applies to relations between users and the State-owned monopoly operator.

· Telecommunications Law.  This law provides the legal and regulatory framework in which the sector operates.

· Public Procurement Law.  National and trans-national laws on public tenders, bids, contracts, and so forth apply to State-owned operators.

4)  Private Law:

· Contract Law; Private contract law applies to contracts between private entities (such as equipment suppliers and their subcontractors) and to State-owned entities acting in a private capacity (for example, when they acquire infrastructure - but elements of public procurement law may be applicable).  Private contract law also applies between users and privatized operators.
· Tort Law; 

5)  Criminal Law

6)  Competition Law:  National and trans-national (for example, European Union - EU) competition and anti-trust laws apply to telecommunications operators, especially if they have a dominant position.
7)  Unfair Competition Law:  Rules concerning acceptable competitive behavior (for example, no comparative advertising) may be important in certain countries.
8)  Intellectual Property Law: Intellectual property will play an increasingly important role in telecommunications, on the one hand because of the software and hardware used to build and operate networks, on the other hand because copyright and trademarked works will be transmitted and communicated to the public over transnational networks.
9)  Consumer Protection Law: In many countries, contracts with individual consumers must conform to strict standards in order to avoid any potential abuse of a consumer's potential lack of sophistication.
We shall not consider relations with consumers in this paper.

2.
Sector Needs with Respect to Dispute Avoidance and Resolution

2.1
Definitions

There is unfortunately no universally accepted standard definition of terms such as service provider, operator, and so forth.  In order to avoid confusion, this paper uses the following terms:

Operator
a provider of network infrastructure whether the infrastructure is wholly owned or partially outsourced; an operator may also provide related telecommunications services, including basic services.


A public operator provides networks and services which are generally for the use of the public, and may be subject to additional regulatory requirements, such as a Universal Service Provision.


Dominant operators may be subject to special regulatory treatment in certain countries.

Service Provider
an entity that sells services which are provided over its own or another operator’s network.

Distributor
an entity that sells telecommunications equipments and/or services.

Customers
an entity which buys telecommunications equipments or services.

Equipment supplier
an entity that sells hardware and/or software that is used by operators, service providers, distributors, or customers.

Note: that these terms refer to roles, not types of organizations.  An entity can, and in fact usually does, act in more than one role.  For example, France Telecom, through its many subsidiaries, acts as a operator, service provider, customer (for equipment), distributor, and equipment supplier.

Using the above definitions, a typical public operator would be British Telecom.  A typical service provider would be a seller of services on mobile networks. A typical distributor would be someone re-selling mobile service to consumers.

2.2
What Types of Disputes May Arise?





Potential disputes can be divided into two broad categories:

1)
Those in which there may be a public interest involved.  For example:

-
the grant of licenses.

-
supervision of licensed operators.

-
competition law issues.

-
interconnection.

-
technical requirements including standards.

2)
Those which are of a purely private nature.  For example:

-
supply agreements.

-
licensing agreements.

-
joint ventures - shareholding and financing agreements.

-
technical collaboration agreements.

The two categories are not mutually exclusive.  There are areas in which there is an overlap, i.e. interconnection agreements between public telecommunications operators.  Figures 1 and 2 below illustrate this situation.




Figure 1: Public and Private Spheres

2.3.1
Public Interest Sphere

Because of the historical evolution of the telecommunications sector, and the fact that much of the existing infrastructure was built by State-owned or regulated monopolies, there is a clear public interest in ensuring that currently dominant operators do not abuse their market power. Furthermore, universal service and access-provision obligations have been created to further a public interest.  In addition, any disputes between States can be considered to involve elements of public interest.

The following, non-exhaustive, list shows the types of disputes that might involve a public interest:

1)
Government v. Government


Disputes may arise regarding frequency allocation and usage. There may well be recourse to ITU in these circumstances.  However, States have traditionally invoked sovereign immunity, thus leaving a possible legal void and maybe an unsatisfactory dispute resolution process.  


Widespread acceptance of arbitration, with waiver of sovereign immunity, might be appropriate.

2)
Government v. License Applicant


Many States have reserved an absolute discretion in the grant of a license.  Within Europe, proposed EU legislation might limit that discretion.  Regulatory authorities in some countries have, up to now, exhibited a tendency to interpret regulations in the sense of making it difficult for new entrants to obtain licenses.  New entrants who object to these restrictive interpretations often have either limited access to the Courts or no recourse at all.

3)
Regulator v. Licensee


Operators in many countries will be governed by terms of license under which they will be regulated.  Interpretation of terms of license and decisions of regulators may be subject to challenge and review (numerous US cases, Mercury vs. OFTEL in the UK).  Such disputes are often highly technical or financial in nature and would appear to require the services of specialists in order to be satisfactorily resolved.

4)
Operator v. Operator 

a)
The most common cause of dispute will arise in the area of interconnection.  In most countries a dispute concerning the terms of an interconnection agreement will be referred to the by national regulator.  Further, determination of any disputes arising out of the interconnect agreement will fall to regulators.  This puts the regulator in the potentially uncomfortable position of acting as guideline-setter (executive power) and as judge (judicial power).  In some interconnect agreements there is a provision for recourse to independent arbitrators.  This may well be a trend which will develop.

b)  
Operator v. Service Provider:


A service provider rely upon the network of operators for services. The network operators may well be in a position to impose unreasonable terms. 

5)
Service Provider vs. Service Provider


These could result from alleged violations of fair competition or anti-trust (competition) laws.

2.3.2
Private Sphere

Other types of disputes do not involve a public interest: these are disputes between private parties, or State-owned parties acting as private parties, which do not fall into the sphere of regulatory supervision.

1)
Operator vs. Operator or Service Provider

Although most disputes of this nature are likely to fall under 2.3.1.4 above, it is possible that, if both entities are privately owned and the market is competitive, there would be no case for regulatory intervention.  



Figure 2: Overlap of Public and Private Spheres

2)
Operator or Service Provider vs. Equipment Supplier or Distributor


This is an area where there is a history of disputes at national and international levels, which may involve:

-
interpretation of specifications

-
excused non-performance of contract (frustration)

-
non-excused non-performance of contract (breach)

-
suspension of contract

-
third-party non-performance


At equipment supply level there have been and are disputes which have required courts and other dispute resolution processes.  It may well be the case that it will be in this area that the requirement for dispute resolution processes can be most advantageously developed.

3)
Service Provider vs. Operator


A typical example where a dispute might arise would be the determination of commission fees due between a service provider and an operator.

4)
Operator or Service Provider vs. Customer

These could result from quality problems, such as line quality, down time, violation of confidentiality, and so forth.  Or disputes may arise regarding invoices.
5)
Intellectual Property Rights Holders vs. Others


Operators, service providers, and users may be held to have violated IP rights for information transmitted over a network.  In some jurisdictions, operators may be alleged to have violated pornography or libel laws with respect to certain material.

In addition, manufacturers may have disputes concerning the licensing of intellectual property required to implement an agreed standard.  In some jurisdictions, anti-trust or competition authorities or regulators may have an interest in such disputes, bringing them into the public sphere.

7)
Equipment Supplier vs. Operator and/or User


Such disputes may involve the matters set out in 2) above.

2.4
The Requirements

Organizations active in the telecommunications sector have the following requirements for dispute resolution mechanisms, albeit to different degrees:

1)
Speed.  A solution should be found in a short time frame, sometimes in a few weeks or in a few months.  This rules out conventional court proceedings in most cases, and also strains international commercial arbitration as it is widely practiced within the established  arbitration institutions. 


Uncertainty and delay increase the risk of investment decisions and thus the cost of providing telecommunications solutions.  Thus, a slow or indecisive dispute resolution mechanism increases the overall cost structure of the sector.

2)
Effectiveness.  Solutions must be practical for both parties and operate within commercial and regulatory constraints.  Such solutions should be:

-
fair and independent, where fairness is judged in accordance with the principles of equity common in the telecommunications sector

-
comprehensible

-
predictable

3)
Expert knowledge.  The problems posed by the operation of a telecommunications service or infrastructure are sufficiently specific to require in-depth knowledge of technical, economic, financial, regulatory, and legal issues on the part of dispute resolvers, particularly judges, arbitrators, and mediators.  Dispute resolvers should be familiar with the basic understanding of telecommunications technologies, systems and operations.

4)
Confidentiality.  The stakes involved are high so that disputes will not normally be in the public domain.  In addition, the technologies used are often protected as trade secrets.

4)
Cost. The cost of resolving a dispute through arbitration or ADR must be well below the cost of conventional legal proceedings.

These criteria may sound simple, but it is not at all easy to achieve all of them all of the time.
  In fact, there is no single best method or panacea and dispute resolution procedures should be tailored to the nature of the dispute and the resulting requirements.  Nevertheless, attempts should be made to meet the goals of users, as pointed out by a UK practitioner:


"Lord Mustill invites us to recognize that parties to commercial disputes wish to be treated in much the same way as they were fifty years ago [when fast arbitration was achieved by the application of principles of fairness, commonsense, and commercial practices].  In his comments on Fast-Track Arbitration, made to the 1993 Geneva Forum, he said that what commercial men want of arbitration is a quick, economic, settlement of their differences, with the proceedings conducted in a manner that causes the minimum of disruption to their business and the minimum of conflict between firms that frequently wish to continue a happy and mutually profitable commercial relationship. ... Sir Thomas Bingham and Lord Woolf urge arbitrators to take control of the management of their references, and to institute procedures that will be quick, economic, and satisfactory. "

2.5
The Theory

Disputes arise because of perceived differences in interests.  That is, if there is an interaction between two or more people or companies, and one person believes that his or her interests are not the same as those of the others, there will be a dispute.

The best way to prevent disputes from arising is to make sure that each party knows what the other party wants and to capture in clear, unambiguous writing any agreements between the parties.  Increasing each party's knowledge about the other decreases the chance of a dispute arising because of a misunderstanding.  Similarly, relying on business practices that are universally used in a certain industry or region will reduce the number of disputes.

Disputes can easily arise when the parties don't know each other well, when they are engaging in new forms of business, or when they come from different cultures.  Disputes that do arise can be resolved in any of the following ways:

A)
One or more parties agree to accept a situation in which their interests are not fully satisfied.

B)
The interests of one or more parties change, so that there is no longer a difference in interests.

C)
The perceptions of one or more parties change, so that there is no longer a perceived difference in interests.

D)
The parties submit the situation to an impartial person or panel, who decides which interests should be satisfied and which should not.  Usually, the impartial person or panel will refer to pre-existing rules or guidelines that had been agreed by all parties or were at least known to all parties.  Often these rules are what we call laws.

2.5.1
Interests, Power, and Rights

It is useful to recognize that there are three inter-dependent fundamental factors that affect the resolution of disputes:

Interests:
are defined by a party in an interaction and are the particulars that that party is interested in: money, recognition, physical goods, or other benefits.

Power:
is given by a combination of  internal resources, external circumstances and self-confidence.

Rights:
are given by an external framework, for example national laws or contracts between parties.

When a party has a common interest with another party, and power, and rights, it is in a very favorable situation.  For example, a dominant printer manufacturer shares with its customers the interest in producing and selling high-quality, low-cost printers; it has the financial power to develop printers and the marketing power to distribute them; it has the rights to patents and trade secrets that allow it to produce the best products.

More commonly, one of the elements is missing.  For example, in the printer market, an OEM manufacturer has the same interests as the dominant manufacturer and its customers, many of the same rights as the dominant manufacturer to the patents on the technology, but it lacks the marketing power.

Rights may confer power: for example, a patent confers the power to prevent competitors from creating a given product.  But power may be required to exercise a right: for example, financial power is required to litigate a patent-infringement suit against a large company.

Either rights or power may be ceded in order to satisfy an interest; conversely, to satisfy an interest may require ceding rights or power: for example, authors whose interests are financial rewards typically cede their copyright rights to a publisher.

Thus there are connections between interests, power, and rights, and in real life there are usually trade-offs between the three factors.

2.5.2
Taxonomy
 of Dispute Resolution Methods

Negotiation:  is a method of dispute resolution largely based on power; it often results in solutions of type A above.  However, negotiation can also be based on interests and result in solutions of type B above.

Partnering and Facilitative Mediation
: are ways of finding out if parties' interests can be broadened so that a true common ground can be found; they often results in solutions of type B above.  Of course any anti-competitive collusion that conflicts with national or international laws cannot be permitted.

Evaluative Mediation
 and Mini-trial:  are ways of obtaining impartial information regarding a situation; this can change the power structure and often results in solutions of type C above.

Arbitration and Litigation:  are methods largely based on rights; they result in solutions of type D above.  However, the manner in which the "laws" specifying the rights were arrived at initially is critical.  There is a difference between "laws" negotiated up front by the parties versus "laws" imposed by some third party such as the government.

Table 1 summarizes the situation for the best-known dispute resolution mechanisms.

Table 1: Taxonomy of Methods


Interests
Power
Rights

Non-binding methods

Partnering
X
Negotiation
X
X
Facilitative Mediation
X
Evaluative Mediation

X
X
Mini-trial

X
X
Adjudication/DRB


X

Binding methods

Expert Decision


X
Arbitration


X
Litigation


X

Partnering is really a method for avoiding disputes.  Thus, in the array of dispute-resolution methods, facilitative mediation occupies the unique position of being based only on interests.

In practice, it is not unknown to employ a combination of mechanisms.  For example, effective mediators at times alternate between facilitative and evaluative approaches.  Or, mediation may be used to resolve a number of issues, and to agree to submit the remaining issue or issues to a - possibly binding - method, for example arbitration.

The binding, rights-based methods differ in:

-
timing: at what stage of the dispute they are used;

-
formality;

-
thoroughness: how long and detailed the process is of ascertaining the rights of each party.

It is perhaps not surprising that binding, rights-based methods which start out as informal and "quick-and-dirty" tend, over time, to become formal and thorough, since a full investigation of the facts and laws appears to be an element of natural justice that is unavoidably associated with these methods.

2.5.3
The Lessons of Quality Control

The main lesson of modern quality control theory and practice is that quality should be engineered-in at the beginning of the design cycle, not inspected out at the end of the production line.

By analogy, instead of drafting a dispute resolution clause by working backwards from potential litigation, a dispute avoidance mechanism should be created by working forwards from the nature and detail of the contract.  The objective is to reduce risks and uncertainty, which will automatically lead to fewer disputes.  For example, the Engineer - in the original concept of construction industry dispute resolution - resolved disputes as they arose.  Although many feel that the institution of "Engineer" is no longer working well, the concept is probably correct and could be carried over to telecommunications infrastructure construction contracts.

2.5.4 
The Features and Benefits of Sound Conflict Management Systems

	Features

	Benefits

	Due diligence research and awareness of each party's interests and capabilities are stressed.
	Trust and mutual understanding are established, reducing the potential for conflicts to arise.

	Consultation and negotiation are stressed.
	Parties get the information they need to construct win-win solutions.

	There is a focus on interests.
	The stress is on win-win solutions.

	Provision is made for evaluating rights, with a loop-back to negotiation.
	Allows the balance of power between parties to be mutually understood and taken into account during negotiations.

	A fast and inexpensive rights-based approach exists.
	Lowers the cost and delay of the dispute resolution process.

	Parties move from low-cost dispute resolution processed to higher-cost alternatives if the dispute cannot be resolved with low-cost methods.
	Minimizes the cost of the dispute resolution process.

	Provides the motivation, skills, and resources required.
	Allows the desired conflict management process to happen in practice.


2.6
Proposed Mechanisms

We can map the requirements of 2.4 above onto the benefits of 2.5.4 above, and discover that the following features would be desirable (the numbering of the bullet points below corresponds to that of the bullets in 2.4):

1)
Speed: A fast and inexpensive rights-based approach should exist.

2)
Effectiveness: There should be a focus on interests; there should be a focus on consultation and negotiation, with loop-back from rights-based approaches.

5)
Low cost: parties should move from low-cost mechanisms to higher-cost mechanisms.

In some cases, these requirements will be mutually contradictory.  In addition, we note the following requirements and features:

3)
Expert knowledge: lists of people and institutions should be available.

4)
Confidentiality: ADR and arbitration with suitable confidentiality agreements should be used.

Last, but by no means least, we note that disputes involving the public interest must be resolved in ways that take that public interest into account.

Table 2 below summarizes the realistic options for dispute resolution in telecommunications.  The rows of the table refer to the types of disputes outlined in 2.3 above. See Annex A for definitions of specific methods.

Table 2 -- Realistic Options for Dispute Resolution


Trans-national
National
Private

authority

regulator
resolution


Med

Det

Med
Det
Med
Det
Arb

Courts

Public Interest Sphere
1. Government vs. Government
  X





  X

2. Government vs. Applicant

  X

  X



  X

3. Regulator vs. Licensee
  X

  X
  X



  X

4. Operator vs. Operator
  X
  X
  X
  X
  X
  X
  X
  X

Private Sphere
1. Operator vs. Operator




  X
  X
  X
  X

2. Operator vs. Equip. Suppl.




  X
  X
  X
  X

3. Service provider vs. Operator

  X
  X
  X
  X
  X
  X
  X

4. Operator vs. Customer

  X


  X
  X
  X
  X

5. Svc. prov. vs. Svc. prov.

  X


  X
  X
  X
  X

6. IP Rights Holders vs. Others

  X


  X
  X
  X
  X

In general, voluntary dispute avoidance (for example, partnering
) and resolution methods (for example, mediation) should be favored.  If they do not work, arbitration can be envisaged.  For more details, see the papers "Dispute Avoidance and Voluntary Resolution, including Mediation" and "Dispute Resolution Guidance and Recommendations, including Supplemental Arbitration Rules."

3.
Regulatory Regimes

Unlike many other sectors, the telecommunications sector is regulated and will continue to be regulated for some time, in order to ensure that the public interest is served.  There are several different processes in use to make regulations.  A recent, apparently promising, technique used in the US and Europe is called negotiated rulemaking: all stakeholders participate in the process of developing regulations and implementation mechanisms for the regulations.

Regardless of the way in which regulations are made, dispute resolution mechanisms must take existing regulations and regulatory bodies into account.  The following theoretically possible mechanisms for taking regulations into account have been identified:

1)
dispute resolvers must apply regulatory regimes

2)
regulators sit on dispute resolution panels

3)
dispute resolvers refer specific points to regulators

4)
decisions are subject to appeal to regulators

5)
decisions are subject to appeal to courts

One approach
 would be to require all disputes to be submitted to regulators for resolution or at least consider telecommunications regulatory authorities as useful agents for dispute resolution. In this context it is understood that the concept of "regulator" does not mean an institution entrusted with the setting up of the regulatory rules (e. g. a Parliament) but one or more body(ies) concerned with the application of rules and the control of obedience to these rules
. 

Telecommunications-sector specific National Regulatory Authorities are entrusted, for example according to European telecommunications directives, with a large variety of regulatory application and control tasks
. Among these tasks is dispute settlement. For example, , Article 9.5 of the Interconnection Directive states that "in the event of an interconnection dispute between organisations in a Member State, the national regulatory authority of that Member State shall, at the request of either party, take steps to resolve the dispute within six months of this request. The resolution of the dispute shall represent a fair balance between the legitimate interests of both parties. In so doing, the national regulatory authority shall take into account, inter alia: the user interest, regulatory obligations or constraints imposed on any of the parties, the desirability of stimulating innovative market offerings, and of providing users with a wide range of telecommunications services at a national and at a Community level, the public interest (e.g. the protection of the environment), .... A decision on the matter by a national regulatory authority shall be made available to the public in accordance with national procedures. The parties concerned shall be given a full statement of the reasons on which it is based"
. Other directives provide in more general terms for dispute settlement procedures (or "Conciliation Procedures") involving National Regulatory (Telecommunications ) Authorities. In this way the ONP Leased Lines Directive states that "any user complaining that he has been or may be injured by the infringement of the provisions of this Directive, particularly regarding intra-Community leased lines, shall have the right to appeal to the national regulatory authority or authorities"

In this context, some remarks are to be made:

a) When listing the tasks of National Regulatory Authorities, the European telecommunications directives in principle do not impose the obligation for a single NRA and the tasks to be carried out may be distributed among more than one body
. As consequence there is, under European law, the possibility of a (or even more) telecommunications NRA entrusted in particular with dispute settlement (see also  infra ).

b) Giving a telecommunications NRA dispute settlement tasks would allow to take profit from its sector specific competence and skills going, with regard to its specific sector of activities, beyond the general skills of institutions dealing with horizontal topics/issues like competition authorities or general courts. It must nevertheless be added that these telecommunications specific skills might be to narrow in a converging world. On the other hand, telecommunications specific dispute settlement procedures are foreseen "without prejudice to: ... (b) the rights of the person invoking the procedure in paragraphs 1 to 5 of this Article of the organizations notified in accordance with Article 11(1a) concerned or any other person under applicable national law, except in so far as they enter into an agreement for the resolution of issues between them"
. Parties have therefore the possibility to start a procedure before "normal" courts or before a specifically choosen arbitrator instead of invoking the national regulatory authority, entrusted with telecommunications specific dispute settlement. In this context it is worthwhile to note that the principles on the regulatory framework for basic telecommunications services, annexed to the Fourth Protocol to the General Agreement on Trade in Services
, provide also under point 2.5 Interconnection: dispute settlement that "a service supplier requesting interconnection with a major supplier will have recourse, ... to an independent domestic body, which may be a regulatory body as referred to in paragraph 5 below (see infra) , to resolve disputes regarding appropriate terms, conditions and rates for interconnection within a reasonable period of time, to the extent that these have not been established previously". Here again, the independent domestic body may be another institution than the telecommunications NRA.

c) A dispute resolution authority must be objective, independent, and impartial. This requirement calls especially for an independent regulator, a characteristic imposed upon telecommunications regulators already by general European telecommunications regulation
. In this sense Article 5 a of the ONP Framework Directive
 states: "2. In order to guarantee the independence of national regulatory authorities: 

• national regulatory authorities shall be legally distinct from and functionally independent of all organisations providing telecommunications networks, equipment or services, 

• Member States that retain ownership or a significant degree of control of organisations providing telecommunications networks and/or services shall ensure effective structural separation of the regulatory function from activities associated with ownership or control.". 

The independence must therefore exist on two levels, the level of the market and the "political", supervisory level. The requested effective structural separation between regulatory function and activities concerning ownership or control of one (or more) network operators or service providers has been further worked out in a declaration made by the representative of the Commission to the Telecommunications Council of 27 June 1996
. According to the declaration "the phrase 'a significant degree of control' implies that the government is in a position to influence the commercial behaviour of the state-owned or state-controlled network operator"
. The declaration furthermore shows that "the emphasis is on the effectiveness of the separation, not its form"
 so that the "separation could be achieved in a number of ways depending on the legal and administrative traditions in a Member State"
. Structural separation must prevent anti-competitive information transfer and ensure "that the two activities of regulation and supervision/ownership have separate financial accounting, personal management, and reporting structures, and that no member of staff in either department faces a conflict of interest between the role of government as shareholder/owner , and the role of government as regulator"
.

In the same way, the principles on the regulatory framework for basic telecommunications services, annexed to the Fourth Protocol to the General Agreement on Trade in Services, foresee under point 5., Independent Regulators that "the regulatory body is separate from, and not accountable to, any supplier of basic telecommunications services. The decisions of and the procedures used by regulators shall be impartial with respect to all market participants."

The taking over of dispute settlement by the sole telecommunications regulators may anyway be considered, at least in some countries, as not appropriate. Among the reasons which could be invoked are:
a) Lack of resources, although this can be corrected and indeed is being corrected in some countries. 

b) In some countries the NRA may wish to limit its involvement in dispute resolution, particularly concerning disputes that do not appear to have a public policy component. On the other hand operators may prefer a "made-to-measure" solution involving a person or body deliberately chosen to settle one specific case.

c) Potential of breach of the general principle of separation between legislative, executive and judicial powers as NRA exercise typical functions of the executive branch while dispute settlement is typically the function of the judicial branch. This could lead the idea of taking away "judicial", dispute settlement powers from regulatory authorities
 for admitting that in some cases they could be in the same time judge and party
. The problem appears nevertheless to be of a rather theoretical order by reason of the obligation of independence pending upon the NRA (see supra ), by reason of the existence of procedures for appealing against NRA decisions
 and by reason of the possibility of giving the dispute settlement role to a specific NRA. In the latter case this NRA would have no other responsibilities than to intervene in dispute resolution and acquires therefore a more judicial nature.

Decisions by regulators can be appealed in most countries, in some cases to special administrative appeal bodies, in other cases to the courts.  In some countries, regulators can act as mediators or even arbitrators.  In some cases national regulators may be unable to resolve disputes involving international relationships.  Trans-national authorities might be able to resolve certain regional international disputes (for example, the European Commission in Europe), or certain truly world-wide disputes. (the ITU has helped resolve certain government-government disputes, and WTO might also become involved in the future)   However a class of international disputes not well suited to settlement by trans-national authorities will probably emerge.

For the sake of completeness, the following gives a short description of ways in which regulatory regimes may be taken into account.

1 
Dispute Resolvers Apply Regulations

This mechanism appears fundamental and universally applicable.  In general, it can be expected that regulators would not accept a decision contrary to their powers or duties.  In many respects, licenses will confer legally enforceable rights and, as a matter of public policy, courts will require adequate compliance with regulatory aspects.

2

Regulators On Dispute Resolution Panels

This mechanism has been proposed for interconnect disputes in France and Germany and may be proposed in other countries.  However, it may not be available in certain countries.

3

Dispute Resolvers Refer To Regulators

This mechanism does not appear widely applicable because, if the regulator could resolve a dispute upon referrral, surely the parties would have applied to the regulator in the first instance.  However, regulators can give guidance even if, for whatever reason, then cannot issue a binding determination.

4

Decisions Are Subject To Recourse To Regulators

This mechanism would appear unattractive, since it would introduce an extra stage in the proceedings.  Compliance with regulations is more likely best achieved by ensuring that dispute resolvers apply the regulations, with appeal to courts if they do not.

5

Decisions Are Subject To Appeal To Courts

Under the New York Convention (article V.2.b), recognition and enforcement of an arbitral award may be refused if the award is contrary to public policy.  Similar provisions appear in most national arbitration laws.

Therefore, enforcement of arbitral awards that do not conform to regulations could be challenged in certain countries.

4.
Surveys

4.1
Survey on the Experience in Telecommunications of Existing Dispute Resolution Institutions

Seven members of the group conducted a survey of the major arbitration and mediation centers worldwide in order to assess their experience with telecommunications disputes.  The institutions surveyed were the ICC, LCIA, AAA, WIPO, ICSID, the Permanent Court of Arbitration in the Hague, the Austrian (Vienna), Australian, British Colombia, Hong Kong, Kuala Lumpur, Netherlands, Singapore, and Stockholm Arbitration Centers and Institutes; the Arbitration Centers of the Chambers of Commerce of Geneva, Hungary, Milan, Romania, and Zurich; the German and Italian Arbitration Associations; the mediation institutions CPR (New York) and CEDR (London).

The preliminary enquiry indicated that the existing institutions have very limited experience with telecommunications disputes. It was then decided to submit a list of detailed questions to those centers which had indicated experience in this field.  It should be noted that some important institutions such as the AAA were not in a position to provide us with information on their expertise with telecommunications disputes since "the number of cases handled by the AAA is not specifically recorded".  This does not mean that the AAA does not have experience in dealing with telecommunications disputes.

The International Court of Arbitration of the ICC, the Australian Centre for International Arbitration, the Arbitration Institute of the Stockholm Chamber of Commerce and CEDR (mediation) presented data suggesting familiarity with the telecommunications sector.  However, an in-depth analysis of several of the cases presented through the survey as “telecommunications disputes” revealed that a majority of them were in fact ordinary contractual disputes.
For example, the ICC Secretariat was ver cooperative.  It examined all the summaries of the new cases filed in 1995 and out of a total of 368 cases identified 19  cases possibly related to telecommunications; the vast majority of these were ordinary contractual disputes, many related to computer software or hardware.  In addition, the ICC indicated that during the past three years, its International Center for Expertise had been requested only twice to propose the name of an expert in telecommunications-related disputes.

The Australian Center for International Commercial Arbitration stated that since its creation in 1985, it has handled 8 telecommunications cases (2 cases involving supply contracts, 2 involving intellectual property, and 4 related to relations with customers).

Although no details were provided, the Arbitration Institute of the Stockholm Chamber of Commerce indicated that it handled in the 1990’s 10 to 15 telecommunications cases.

The Center For Dispute Resolution in London (CEDR) has mediated approximately 10 telecommunications disputes, including two involving British Telecom.  These disputes, involving amounts ranging from UK pounds 200’000 to 500’000, included a wide range of matters such as breach of supply contracts, defamation, contracts for adverstising, equipment leasing, and intellectual property.

Further the survey conducted showed that :

· 
the arbitration and mediation centers have no specific rules for telecommunications disputes; (however, CPR issued in March of 1997 a set of telecommunications-specific dispute resolution procedures, including one for interconnection agreements);
· 
they have no lists of experts in the field of telecommunications (with the exception of the AAA);

· most of the arbitration centers have fast track arbitration rules or would allow the parties to handle fast track arbitration procedures even in the absence of specific provisions;

· the average length of an institutional arbitration procedure, between the filing of a request of arbitration and the issuance of the final award, falls within a range of several months to a couple of years. 

Since most of the parties involved in the telecommunications sector probably expect a more expeditious dispute resolution process than the traditional institutional arbitration procedures (all the more so when the dispute arises in the course of the performance of the contract), they will have to consider with particular interest either fast track arbitration procedures or ad hoc arbitration procedures. 

However, the results of the survey also raise the question whether new dispute resolution mechanisms should be developed specifically for telecommunications disputes.  

4.2
Survey of Experiences with Telecommunications Dispute Resolution

The Informal Workshop on Dispute Resolution in Telecommunications has sent a survey regarding current experiences with and future prospectives for telecommunications disputes and their resolution to organizations active in the telecommunications sector.  The following figures and tables show the results of the survey.



 

 

 


Preferred host for dispute resolution

ICC
5

ITU
4

Demographics of respondents

Incumbent operator
4
New entrant
3
Lawyer
11
Regulator
1
Not available
1

UK
9
Italy
3
Germany
2
Norway
2
Switzerland
2
Netherlands
1
Iceland
1

In summary, there would appear to be some scope for increased usage of arbitration and mediation procedures that ensure fast resolution of disputes, thus providing an alternative to courts and regulators.  Those surveyed appear to favor arbitrators or mediators with telecommunications expertise.

5
Dispute Resolution Methods

The following dispute avoidance and resolution mechanisms have been identified.  They are listed in roughly decreasing order of party control.  Mechanisms 1 and 2 mostly apply to application for a license or to negotiation of interconnect agreements with a monopoly operator.  The other mechanisms are generic, that is, they can be applied to all types of relations.  Mechanisms 4 through 6 are non-binding, while 8 and 10 through 14 are binding, and 7 and 9 can be either, depending on the will of the parties.

1)
lobbying

2)
administrative appeals

3)
contract drafting

4)
structured negotiation (partnering)

5)
facilitated negotiation

6)
mediation

7)
adjudication/DRB

8)
expert decisions/binding advice

9)
mini-trial

10)
MED-ARB and LOA

11)
neutral as architect of ADR process

12)
arbitration

13)
civil litigation

14)
criminal proceedings

The dispute resolution mechanisms can be mapped onto the different stages of a project as illustrated in Table 3.

Table 3: Methods and Project Stages

Dispute resolution mechanisms are shown in the rows; stages of a project are shown in the columns.


Contract
Contract
Contract
Billing
Temporary
Operating

negotiation
modificat.
non-perf.

relief
liaison

Lobbying
X
X

Administrative Appeals
X
X

Contract Drafting
X
X

Structured Negotiation

X
X
X
X
X

Facilitated Negotiation
X
X
X
X
X
X

Mediation by Regulator
X
X

Mediation by Neutral
X
X
X
X
X
X

Adjudication by Regulat.
X
X
X
X

X

Adjudication by Neutral

X
X
X
X
X

Expert Decision

X
X
X
X
X

Mini-trial

X
X
X

X

MED-ARB and LOA
X
X
X

X

Neutral ADR Architect
X
X
X
X
X
X

Arbitration

X
X
X
X

Civil Litigation

X
X
X
X

Criminal Proceedings
X
X


The following clauses give a short description of each of the mechanisms, as they relate to telecommunications.

5.1
Lobbying

When the holder of a license or a requester of a license runs into a problem related to the interpretation of a regulation or law, it will frequently lobby the appropriate authorities in order to obtain a more favorable interpretation.  Indeed, under certain regulatory regimes, lobbying can be carried out during the consultation process prior to the issuance of regulations.

The advantage of this approach is that it can have very powerful and easily enforceable results.

The disadvantage is that it is slow and can have unforeseen consequences if other parties also have lobbying power.

5.2
Administrative Appeals

Regulatory bodies are, in most cases, subject to some form of appeals procedure.  Where they are not, it is possible in some countries to appeal to the Ministry or other organization, for example a competition authority.  In some countries (for example, France) it is possible to appeal to a parliamentary oversight committee.

The only disadvantage of this mechanism, when it is available, would appear to be the fact that, in most cases, the details of the dispute might become public.

5.3
Contract Drafting

The best way to avoid a dispute is to capture in writing a perfectly clear, unambiguous description of who is going to do what when, and of how performance will be measured.  This is not always easy to do in practice.  Furthermore, circumstances can change; matters can arise which were not foreseen when the contract was made.

Standard contracts could be a method to facilitate the negotiation of clear, unambiguous contracts.  For example, the Association Française de Télématique (AFTEL) has developed standard contracts.  However, in some countries a trade association cannot put forth standard contracts without clearance from a competition, fair-trading, or anti-trust enforcement agency.  In addition, if a dominant player were to impose standard contracts, this might be contrary to national or trans-national competition law (such as articles 85 and 86 of the EU Treaty of Rome).

5.4
Structured Negotiation (Partnering)

Disputes can be avoided, or resolved early, if parties to large contracts set up regular review mechanisms, for example periodic performance reviews conducted by a designated buyer and a designated account manager.  This approach has been called "partnering."

Partnering is a way of doing business (a management philosophy) that emphasizes an environment of trust, teamwork, and cooperation among various parties and groups of parties.  It is generally considered as a means of avoiding, minimizing, and managing disputes rather than merely a method of alternative dispute resolution.  The concept is to establish working relations among the parties through a mutually developed, formal strategy of commitment and communication where trust and teamwork prevent disputes, create a cooperative bond, and facilitate the completion of a successful project.

The cornerstone of the partnering program is the partnering workshop:

The key stakeholders and those individuals with decision-making power come together on a neutral site away from the influence of their corporate cultures.  A neutral facilitator is employed to promote teambuilding and assist both sides in identifying their perspective of the project's mission, goals, and objectives.  This partnering workshop assists the parties' management teams in eliminating the "us" and "them" mentality and in forming a "we" mentality.  The parties identify all respective goals for the project that will result in a mutual win.  The important point is that the goals should be jointly developed and mutually agreed to.

This technique is generally applicable to all situations and has no disadvantages.

5.5
Facilitated Negotiation

If serious unresolved problems have resulted in an acrimonious atmosphere, a neutral facilitator can be brought in to help the parties resume a dialog in a spirit of cooperation.

This technique is generally applicable to all situations.  Its main disadvantages are the cost of the facilitator (in the order of US $2000 to $5000 per day) and the fact that mediation may be more appropriate in many cases.

5.6
Mediation

Seemingly simple disputes can become very acrimonious and hard to resolve when parties focus on power or rights; an important component in the process of mediation consists in reminding parties that interests should always play a significant role in dispute resolution, and in helping the parties to find common interests.

The key characteristic of mediation is that it is non-binding, that is, any party is free to terminate the proceedings at any stage.  Some authorities distinguish between mediation and conciliation.  In this paper, no distinction will be made, and the term "mediation" will be used to refer to procedures in which the mediator actively proposes compromise solutions to the parties, as well as to procedures in which the mediator remains strictly neutral.

However, it is useful to distinguish between "facilitative mediation", in which the mediator does not evaluate the strength of the parties' positions, and "evaluative mediation", in which the mediator informs the parties, perhaps privately, of the validity of their position with respect to the facts, the law, or both.  Experienced mediators typically use both approaches, however, care must be exercised not to move too early or too aggressively to an evaluative mode.  In general, evaluations should be given only if the parties request them.

Although judges and arbitrators can clearly attempt to conciliate the parties during a trial or arbitration, their techniques would likely not include the facilitative approach, since this requires asking parties what their true business interests are; in most jurisdictions, it would be considered unusual for a judge or arbitrator to ask questions that go beyond the facts, laws, or issues presented by the parties in their writings or oral statements.

Mediation can be undertaken at the early stages of a dispute, before opposing positions crystallize, or at the later stages, once positions are clear.  It is by no means uncommon to resort to mediation after arbitration or litigation has proceeded for some time.  Some mediators offer compromise solutions to the parties while others prefer to see the parties themselves develop solutions.

Mediation is eminently sensible in the following cases
:

-
When the parties can benefit by continuing to do business together after the dispute is resolved.

-
When one of the parties wishes to maintain or to enhance its public reputation as a good business partner.

-
When the cost of litigation or arbitration will be high.

-
When the dispute centers around complex factual issues.  Factual issues can often be better appreciated by business people familiar with the industry than by lawyers or judges.

-
When neither party requires a determination of legal issues.  If a determination is required, arbitration or conventional court proceedings are appropriate.  However, in some cases, lawyers do not agree on the correct legal analysis (just as their clients often do not agree on the factual issues) but are willing to allow a mediator to help them find a compromise position that is mutually acceptable.

Mediation is not appropriate in the following cases:

-
When a plaintiff wishes to pass a message to other potential defendants.  The classic example is the owner of an intellectual property right who vigorously prosecutes any known infringers, in order to discourage any potential future infringers.

-
When a defendant wishes to pass a message to other potential plaintiffs.  The classic example is a large corporation that vigorously defends against product liability claims, in order to discourage future claims.

-
When it is necessary to bind a third party who is not prepared to be part of the mediation process.

The main disadvantage of mediation is that it may not lead to a resolution of the dispute.  Its main advantage is its good success rate
 when the parties genuinely wish to find a fair solution and its low cost compared to arbitration or litigation (typically 2 to 6 days of mediator fees which are in the order of US $2000 to $5000 per day).

In the telecommunications environment, cases may involve:

-
complex factual issues

-
cutting-edge technology

-
trade secrets

-
a need to resolve the dispute quickly so that business can continue

In such cases a court would not have the expertise to move quickly.  Indeed, there may be few experts with the relevant expertise.  For cases involving new technologies, the only qualified experts may be in-house employees of the disputing parties.  In these circumstances, mediation has substantial advantages.

5.7
Adjudication/DRB

Either an individual or a panel (Dispute Review Board - DRB) is charged with providing a non-binding, or temporarily binding, decision on the dispute.  Normally the decision is limited to factual and not legal issues.  If the decision is temporarily binding, it is so for a definite period of time (for example, until the contract performance has been completed), but can be challenged and reversed in subsequent binding proceedings (such as arbitration).

The important feature which differentiates this mechanism from other forms of dispute resolution is that the adjudicator or panel (hereafter collectively referred to as DRB for convenience) sit throughout the project and are not established after the dispute has arisen or, worse, after the project has been completed.  Ideally the DRB is in place at the commencement of the project, so it is very familiar with the work and can observe problems as they arise.  This avoids the need to collect evidence months or years after the work took place.

DRB's make regular inspections of the work in progress and hold regular meetings with the project teams.  Thus, problems surface early and usually don't fester.  When a DRB is in place, parties usually work hard to resolve potential disputes themselves.  The damaging "duel of egos" is avoided.

The majority of issues brought to the attention of a DRB are technical, thus the members should have a technical background.  Additionally, members need to be well versed in contract administration and confident in their ability to understand and interpret contractual provisions.

The advantage of this approach is that it allows work on large, lengthy projects to continue without their getting bogged down in litigation.

The disadvantage of this approach is the extra cost involved, but that would appear to be relatively small in most cases.

5.8
Expert Decisions/Binding Advice

Either an individual or a panel (Dispute Resolution Board) is charged with providing a binding decision on the dispute.  Normally the decision is limited to factual and not legal issues.  Decisions are final and must be adhered to in any subsequent proceedings (such as arbitration).

The only disadvantage of this approach would appear to be the risk of "rough justice", that is, the possibility that the initial binding decision was based on a procedure that did not allow the parties sufficient scope to argue legal issues.

5.9
Mini-trial

A panel including a neutral president and top management of the parties is charged with providing a decision following an abbreviated version of a conventional trial.  The duration of the procedure is typically limited to 2-3 days.  In some cases the decision is non-binding and the parties are free to refuse it and to engage in arbitration or litigation.  In other cases the decision is binding.

5.10
MED-ARB and LOA

In the so-called MED-ARB (mediation followed by arbitration) procedures, a certain number of issues (perhaps none) are resolved by mediation and the remaining issues are referred to arbitration.  In some cases the person who acted as mediator is asked to act as arbitrator.

In LOA (last offer arbitration) the arbitrator can only choose between one of the offers made by the disputing parties (that is, the arbitral award must be the last offer made by one of the parties).  This procedure typically is only used after an extended negotiation phase, so it can be considered a form of MED-ARB.

After a failed mediation, all parties should nevertheless be in a better position to evaluate the essential elements of the dispute, and should be able to agree on some process issues regarding a subsequent arbitration, for example Terms of Reference, points to submit to expert determination, etc.

The advantage of this mechanism is that it permits parties to narrow the dispute and to engage in the arbitration following the mediation with better knowledge of the issues, thus allowing them to exercise tighter control of the arbitration process.

According to Tom Arnold, a very experienced US arbitrator, "This little-known-process, mediation followed by last offer arbitration (with or without the intermediate facilitated arbitration-architecture negotiation, depending on the case), is the process of choice in the vast majority of commercial cases."

The disadvantage of this mechanism is the extra time and cost involved, plus the fact that many lawyers are uncomfortable with the idea of a mediator turning into an arbitrator, on the basis that a mediator may find caucusing (ex parte meetings) helpful, whereas the parties may be reluctant to allow this if the mediator may later sit judicially as an arbitrator.

One benefit of a telecommunications-specialist pool of dispute resolvers is that it may alleviate such fears, by identifying the problem at the outset and considering with the parties involved whether the benefits of having the mediator go on to deal with the matter by arbitration outweigh any disadvantages.

Another approach is to appoint a different individual as arbitrator, with the mediator perhaps being retained as case manager - see A.11 below)

5.11
Neutral as Consulting Architect of ADR Process

The parties jointly (or separately) charge an individual with providing non-binding or binding decisions regarding the dispute resolution process to be used
.  This will often result in a flexible, multi-mechanism, hybrid process, for example mediation followed by binding arbitration on a few specific points.

The mechanism works best when the neutral knows the technology and the law of the dispute, and also the theory and practice of dispute resolution.  In the binding version of this process, the neutral will typically rely on party-produced briefs and limited discovery to determine sufficient facts to permit design of an effective and efficient dispute resolution process.

The advantage of this approach is that the dispute resolution process can be tailored to the specific dispute that has actually arisen.  The neutral can also (indeed, should also be charged to) act as case-manager of the dispute resolution process, making sure that it advances expeditiously.

This disadvantage of this approach is the extra cost (one more person to pay) and the fact that some well-known arbitrators may be uncomfortable with the concept of a "case-manager" watching over the progress of the case.

5.12
Arbitration

Arbitration is a binding form of dispute resolution in which parties agree to submit their dispute to a person (or panel of persons) who will apply the same laws that would have been applied by regular courts.  However, the arbitrators can use simplified procedures (for example, no discovery in the USA), conduct the arbitration in the language of choice of the parties, and need not be judges or even lawyers.  Arbitral awards have the same force at law as a court judgement.  Indeed, enforcement of a foreign arbitral award may be easier than enforcement of a foreign court judgement, thanks to the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards.

Arbitration is possible because it is permitted by a national laws.  All developed countries, and many other countries, have arbitration laws that permit arbitration of commercial disputes between companies, if the companies either:

1)
agree to arbitration in a contract, before a dispute arises, or

2)
agree to arbitration in an ad-hoc agreement, after a dispute arises.

Either the parties or an arbitration institution specify a venue for the arbitration.  The laws of that venue govern the arbitration and can have a significant effect on the conduct of the proceedings
.  Indeed, the details of what is or is not arbitrable, the form of arbitration agreements, how national courts may or may not interfere with arbitration proceedings, and many other important practical details vary greatly by jurisdiction.

For a number of reasons, the most commonly used venues for international arbitration are Paris, France; London, UK; and Geneva, Switzerland; but many other venues are commonly used, in particular Stockholm, Sweden; The Hague, Netherlands; and Vienna, Austria.  There are many reasons why parties may agree to arbitrate rather than to use court proceedings to resolve disputes.  

Among the reasons are:

1)
Arbitration is faster, and consequently less expensive, because:

a)
The arbitral tribunal can be composed of people with specialized knowledge and skills.  A tribunal that includes experts is appropriate for cases in which the dispute involves facts which are difficult for the non-expert to understand.  In many telecommunications cases, only persons many years experience in the sector will be able to make sense of the facts as presented by the parties.

b)
Appeals are ruled out, or at least there is only one level of appeal.

2)
Confidentiality can be assured, thus avoiding any publicity surrounding the dispute.

3)
The parties wish to stipulate that a certain substantive law applies to the contract between them, but that some other procedural law should be used to regulate the proceedings relative to a dispute.

4)
Each party either does not trust the other party's national court system, or is unwilling to engage in a court proceeding in the other party's home territory under unfamiliar procedural rules.

While not all of these reasons are valid in all cases, they would appear to apply to many of the types of telecommunications disputes that are likely to arise in the future.

The main disadvantage of arbitration is that it can lead to very complex, lengthy, and expensive procedures if the parties are not sophisticated or do not take precautions before the dispute arises to limit the complexity of the process.  Choice of law, of arbitration site, arbitration rules, and arbitrators are all key issues that need to be considered carefully.

If the parties agree on procedures, these will be followed.  If not, the arbitral panel will set the procedures.  As a prominent arbitrator put it: "experienced international arbitrators take full advantage of this freedom to cut out unnecessary delay and expense.  Indeed, many international arbitrators, with the consent of the parties, have for a long time been conducting arbitrations with just those time and cost saving measures [recently advocated in the context of English court reform]."

The choice of the arbitration rules and arbitral institution can also have a significant effect.  Most arbitration rules are written for a specific institution.  A well-known exception is provided by the UNCITRAL Arbitration Rules, which were designed for parties who did not want to be tied to any particular arbitral institution.  These rules are widely held to be sensible and effective and they have been used, with considerable success, as the basic rules governing the proceedings of the Iran/US Claims tribunal.  In addition, some arbitral institutions have adopted the UNCITRAL rules, with minor modifications to cover administrative matters.

According to Alan Redfern
, an arbitral institution should satisfy the following criteria:

-
it must have a set of rules which are fair and effective;

-
it must have an experienced and competent staff;

-
it must be wholly independent in the way in which it is established and operated;

-
it must be able to offer an acceptable assurance of permanence.

In addition, the telecommunications sector would require:

-
rapid and reliable access to a pool of qualified arbitrators who possess industry knowledge;

-
streamlined procedures that facilitate the rapid resolution of disputes.

5.13
Civil Litigation

A national court is charged with providing a decision in accordance with agreed laws.  The laws might be national laws, or international laws such as European Community directives or provisions of the Treaty of Rome or of World Trade Organization treaties.  In some cases, notably where competition law is invoked, a special body renders a judgement in the first instance.  In international cases, the dispute could eventually wind up in front of the European Court or the World Trade Organization.  

Some practitioners believe that, at least for domestic cases, this mechanism is more advantageous; it is more predictable than arbitration, and, in some jurisdictions, less expensive and faster than arbitration.

The disadvantages of this mechanism are that the judge is allocated by the state, that the dispute is made public, that national courts may not be sympathetic to foreign claimants, that judgements may be hard to enforce in other countries.  A well-thought-out, well-managed arbitration should be faster and less expensive.

5.14
Criminal Proceedings

In some cases, a party can allege violation of criminal law and put the matter in the hands of a public prosecuting authority.  A state prosecutor will then collect evidence, which may favor one or the other party.  There may or may not be an acutal prosecution.  However, information that falls into the hands of one or both parties may lead to a negotiated solution.

The disadvantage of a criminal proceeding is that the initiating party rapidly loses control of the process; in some jurisdictions, a criminal case will cause suspension of civil proceedings with respect to the same facts; also a state prosecutor might have the sole prerogative to decide if and when to press a case.  A criminal proceeding might also lead to sanctions totally unrelated to what the initiating party was seeking.

6
Recommendations

See the end of section 0, Introduction and Executive Summary, above.

The remainder of this section contains explanatory and background material relative to the Memorandum of Understanding.  It can be considered a commentary to the MoU.

6.0
The Memorandum of Understanding

Parties that agree to the use of sector-specific dispute resolution mechanisms designed to result in efficient (fast) and effective (fair) resolution of disputes may make their agreement public and formal by signing the IFDRT Memorandum of Understanding for Dispute Resolution in Telecommunications (MOU).

No binding obligations are incurred by signing this document.  There are no obligations to sign it.  The ITU acts as depository for the MOU but itself makes no recommendations concerning its signature or implementation.

The following sections provide a commentary of the MOU and a Corporate Vision Statement that may be used by corporations who wish to make public their signature of the MOU and their adoption of moder, efficient, and effective dispute resolution mechanisms.

6.0.1.
Commentary to MOU

The preamble to the MOU simply summarizes in the style typical for such documents the background that is presented in much greater detail in this report.  The operative portion of the MOU starts with Article 1.

Article 1 states the purpose of the MOU: to document the fact that signatories to it agree to use sector-specific dispute resolution mechanisms in order to find speedy and fair solutions to disputes, where possible and appropriate.  The words where possible and appropriate are key, because signatories are not bound to always use the specified dispute resolution mechanisms.  In fact, the signatories merely declare their intent to use such mechanisms where appropriate.  In any particular business relation or contract, they may choose whatever dispute resolution mechanisms seems most appropriate, even if it is not described in the remainder of the MOU.

Article 2 is self-explanatory.  It does little more than stress the fact that signatories intend to comply with applicable laws (which include good-faith provisions in most countries), including laws and regulations concerning disclosure of information (such as prices for interconnection agreements, if these must be published by law).

The sub-articles of Article 3 introduce the several dispute resolution mechanisms recommended for the telecommunications sector.  In each case (except 3.1), the sub-article refers to an annex.  The annex contains contract clauses, rules, and other text that implements the sector-specificity for the recommended dispute resolution mechanisms.  For example, article 3.4 on Arbitration refers to Annex E, which contains specific arbitration rules designed to result in a fast procedure.  A general discussion of the different types of dispute resolution mechanisms is contained in 5 above and  6.1 below.

Article 3.1 makes explicit the point explained above when discussing article 1: the signatories are not limited to the use of the dispute resolution mechanisms described in the MOU.

Article 3.2 introduces dispute avoidance mechanisms.  The mechanisms known as Partnering is discussed more fully in 6.2 below.

Article 3.3 stresses the obvious point that direct negotiations between parties is always the starting point for any attempt to resolve a dispute.  Should such discussions fail, then it is recommended that the parties attempt mediation (discussed more fully in 6.3 below) or non-binding expert determination (discussed more fully in 6.4 below).

Article 3.4 introduces arbitration, which should be viewed as the last resort in most situations.  The advantages and disadvantages of arbitration with respect to court proceedings are discussed in 6.5 below.  Article 3.4 provides references to two types of arbitration: 9-month and 90-day.  It should be stressed that arbitration can only take place if the parties have signed an arbitration clause, either contained in the contract out of which the dispute arisises, or signed after the dispute has arisen.  The referenced annexes contain suggested arbitration clauses for contracts.

Article 3.4.1 also introduces Last Offer Arbitration, which may be used in order to obtain a fast resolution to a dispute that cannot be solved by mediation, without going through the full cost and delay of an arbitration process.  The idea of this mechanism is that each party proposes its best and final offer and that the neutral third party picks one of these two offers.  The chosen offer is then binding on both parties.

Article 3.4.2 explicitly gives arbitrators authority to order provisional measures.

Article 3.4.3 refers to procedures for the use of expert opinions.  These procedures are well-accepted in civil law countries and in the UK, and in fact correspond to legal practice in several countries.  The procedures, however, differ from the adversary practices commonly used in the USA.  It is felt that adoption of the expert opinion procedures set out in Annex G will result in significant savings in time and cost with respect to situations where they are not adopted.

Articles 3.4.4 and 3.4.5 give recommended language for dispute resolutions clauses to be included in contracts.  Paragraph c) of 3.4.5 gives the recommended language for parties who with to specify ICC, or any other, institutional arbitration in place of arbitration under the UNCITRAL Rules.

Article 4 is of great importance.  It means that both mediation (in accordance with Annex B) and arbitration (in accordance with Annex E) become mandatory if parties include a reference to the MOU in a contract or dispute resolution clause.  For example, any disputes arising in connection with a contract containing the words “disputes shall be resolved in accordance with the provisions of the IFDRT Memorandum of Understanding on Dispute Resolution in Telecommunications ” would have first to be referred to mediation in accordance with Annex B; if mediation failed, they would have to be referred to arbitration in accordance with Annex E; disputes could not be referred to normal courts, because arbitration has been chosen, and the choice of arbitration precludes subsequent referall to courts (unless both parties agree otherwise).  However, signatories are under no obligation to include a reference to the MOU in any of their contracts, so this article does not in any way impose the use of any specific dispute resolution mechanisms.

6.1
Theoretical Basis of Mediation and Other Forms of ADR

There is considerable recent literature on mediation
 and other alternate dispute resolution (ADR) techniques
.  Much of this literature provides anecdotal or statistical evidence
 to support the assertion that these techniques are effective in practice and provide certain advantages when compared to the traditional adversarial process of litigation
.

6.1.1
Methods Based on Interests

Most ADR methods are based on the belief that settlements should be brought forth from within by the parties themselves, on the basis of their interests, and not imposed on them from the outside, on the basis of their rights.  This is akin to Michaelangelo's approach to sculpting: he claimed to do nothing more than to free the figure that he saw imprisoned in the block of marble, although the situation is more dynamic in ADR and the agreement that finally emerges may be surprisingly different from any initial proposals.

Thus ADR is of interest not merely because it works in the USA, whose legal system - as everybody knows - has some peculiarities that are not found elsewhere
, nor merely because it is more efficient (conflicts are resolved faster and at lower cost than with litigation), but more fundamentally because:

1)
it allows more effective solutions to be found in case of dispute; solutions are more effective because they better reflect the true interests of the parties than a judge's sentence or an arbitrator's award;

2)
it allows conflicts to be avoided or to be turned into positive opportunities for improvement.

The following ADR processes will be discussed:

-
mediation

-
partnering

-
conflict system design

6.1.2.
Mediation

Mediation and conciliation are voluntary, non-binding processes using a neutral to guide the parties towards a mutually beneficial resolution of their dispute.  Unlike an arbitrator, who can impose a decision, the mediator helps the parties to decide for themselves whether to settle and on what terms.  The key feature of mediation is the belief that settlements should be brought forth from within by the parties themselves, not imposed on them from the outside.  This is akin to Michaelangelo's approach to sculpting: he claimed to do nothing more than to free the figure that he saw imprisoned in the block of marble, although the situation is more dynamic in mediation and the agreement that finally emerges may be surprisingly different from the one the parties and the mediator first imagined.

The theoretical bases for mediation are:

1)
information exchange without leakage

2)
interweaving of information exchange

3)
characteristic matching

4)
de-conflicting

5)
solutions that are not bounded by judicial constraints

6.1.2.1
Information exchange without leakage

Two parties sometimes cannot disclose information to each other without weakening their bargaining power.  The neutral mediator can serve as a non-threatening channel for the exchange of information
.  The exchange of information can be:

-
positive: the parties inform each other of the true business interests underlying their negotiating positions; this approach is typical of facilitative mediation
;

-
negative: the parties obtain information on the weakness of their cases; this approach is typical of evaluative mediation
.

The business relation known as "interconnect", which is currently of great interest in the telecommunications sector
, systematically tends to follow this model.  The former PTT monopoly is constrainted by regulators to offer to new operators access to individual telephone subscribers.  However, the regulator encourages the price and details of the type of access to be determined by negotiations.  Any new operator will request the former PTT to provide detailed technical specifications and cost data, so that it can determine what type of interconnect would be in its best interests.  However, the former PTT would prefer that the new operator request specific services and would prefer to reveal cost data only for those services specifically requested.  The former PTT feels that providing full cost data to competitors may put it at a disadvantage.  To date, interconnect agreements have either been made on the basis of the superior bargaining power of the former PTT, or have been litigated.

6.1.2.2
Interweaving of information exchange

The exchange of information in litigation follows a fixed procedure, either specified by the law (in the case of court proceedings), or agreed by the parties or specified by the arbitral tribunal (in the case of arbitration).  In almost all cases, information exchange between the parties prior to a final oral hearing is limited to formal exchanges of writings (briefs or pleadings), documents, and witness statements.

By contrast, the exchange of information in mediation is similar to that of negotiation: one party informally provides the other a small piece of information and proceeds only after the other party has responded, either by acknowledging or challenging the information provided, or by itself providing some other information.  The process of information exchange is highly dynamic and develops, under the guidance of the mediator, on the basis of the parties' mutually developing confidence in the possibility of finding a negotiated solution.

The mediator plays a very active role in facilitating the development of appropriate information exchange, by asking questions and by meeting separately with parties to explore the significance of unrevealed information.

6.1.2.3
Characteristic matching

Consider the situation where the domain of the dispute is technically complex, the parties do not share the same technical expertise (for example, one is expert in computer systems, the other in billing procedures), and communications have broken down.  The arrival on the scene of a mediator means that the parties must present their technically complex subjects in a way that can be understood by the mediator; this often results in the dispute being broken down into components that can be addressed separately, thus facilitating resolution.  The mediator acquires the information needed to match each party's needs with the other's.  Independently of cost, it may be quite impossible for the parties to achieve the required information exchange, and characteristic matching, on their own
.

A special case of characteristic matching is worth highlighting.  It occurs when one party has a strong emotional involvement in the dispute and is seeking release of that emotional energy.  This can be given by a "victory" in litigation, or sometimes by an apology offered by the other party during mediation.  The mediator is in an excellent position to notice that such compromises might help lead to a solution.  In fact, "venting" (a more or less spontaneous litany of complaints) by one party can often alert a mediator to the potential value of digging for emotional issues.  If the other party recognizes the emotional issues, this can sometimes unblock a tense situation and facilitate the search for an agreement.

A more difficult case of characteristic matching arises when a party's agent (for example, the manager responsible for settling the dispute) has an interest that differs from the principal's interest (for example, because accepting a compromise solution would reduce a results-based pay package).  In those cases, the mediator must identify the differing interests of the agent and the principal and attempt to match characteristics so that both the agent's and the principal's interests are satisfied.

6.1.2.4
De-conflicting

De-conflicting means changing the frame of reference of the dispute from a zero-sum, "I win, you lose" situation to a positive-sum, "I win, you win" situation.  The key behavior of parties who agree to work in this frame is that they seek to convince the other party of the mutual benefit of their requests, rather than seeking to convince the mediator of the justice of their cause.

The behavior of parties who accept a de-conflicted approach is typical of skilled negotiators.  They often draft arguments based on the relative frame of reference provided by what is known about the parties.  These arguments attempt to be subjective, in the sense that they refer to the individual circumstances of each party's business position: current sales and costs, future sales prospects, likely future costs, and so forth.

6.1.2.5
Solutions not bounded by judicial constraints

It is a feature of arbitration, and of most judicial systems, that arbitrators and judges cannot issue awards or sentences which go beyond what the parties asked for (neither infra petita nor supra petita)
.  Yet in some situations solutions that are more imaginative would better meet the requirements of both justice and the parties
.

Consider the well-known example of the orange.  Two people both have a legitimate claim to an orange and neither is willing to accept half the orange.  If the claim is resolved in accordance with a judicial paradigm, one person will get some portion (possibly none) or the orange, and the other will get the remaining portion.  But the people decide to call a mediator, who asks each person what they intend to do with the orange.  The first person answers that she intends to use the rind to make perfume, while the second answers that she intends to use the pulp to make orange juice.  The mediation process yields a solution that is fair and that better satisfies the interests of each party than could any solution based on an adversarial process.

6.1.3.
Partnering


Partnering is a way of doing business (a management philosophy) that emphasizes an environment of trust, teamwork, and cooperation among various parties and groups of parties.  It is generally considered as a means of avoiding, minimizing, and managing disputes rather than merely a method of alternative dispute resolution.  The concept is to establish working relations among the parties through a mutually developed, formal strategy of commitment and communication where trust and teamwork prevent disputes, create a cooperative bond, and facilitate the completion of a successful project.

That is, instead of drafting a dispute resolution clause by working backwards from potential litigation, a dispute avoidance system is created by working forwards from the nature and detail of the contract and the project.  The objective is to reduce risks and uncertainty, which will automatically lead to fewer disputes.  The agreed dispute avoidance system typically includes informal and formal escalation procedures, mediation, and possibly fast-track arbitration by a Dispute Review Board.

To illustrate this approach, consider the Lacey V. Murrow bridge in Seattle, Washington, USA, a $88 million project that was completed 2% under budget and one year [sic] ahead of schedule
.  Regular meetings at several levels amongst owner, contractor, and sub-contractors were used to build and maintain a spirit of common teamwork.  A formal escalation procedure was defined and its use was so effective that no issues were presented to the Disputes Review Board that had been constituted as part of the project.  "Letter wars" were avoided by agreeing that there would be no "bad news" letters without prior discussion.

6.1.4.
Conflict System Design

Conflict system design is a process for designing or redesigning the system by which conflict is managed in a particular environment.  When designing or redesigning a conflict management system, the task is to design and implement a "better" system for dealing with conflict in that environment.  The designer works with the stakeholders to understand the present system and then applies key design principles to develop a more effective system.  The resultant system combines facilitative mediation, evaluative mediation, fast-track arbitration, expert opinions, and other methods in ways designed to minimize the cost and delay of resolving disputes.

The general idea of conflict system design is not dissimilar from the concepts of industrial quality control, in which production processes are redesigned in order to minimize the probability of manufacturing a defective product.

Conflict system design is based on two premises:

-
conflicts are an unavoidable feature of human relations, especially in large projects and complex commercial situations, and

-
conflict is not bad per se; conflicts may have negative consequences if they are poorly managed, but well-managed conflicts may actually have positive effects.

Implicit, informal conflict system design is pervasive; its results are used on a daily basis by spouses, parents and children, supervisors and employees, citizens and the police, and so forth.

Formal conflict system design is also well established.  Examples include the ombudsman system, the differentiated court procedures that apply to different types of disputes in many jurisdictions
, labor grievance systems in many US companies, the FDIC Engineer, and the Dispute Resolution Boards used in many construction contracts
.

Consider in particular the Dispute Resolution Adviser (DRA) used in the construction industry in Hong Kong
.  The DRA is appointed at the beginning of the project, visits the site monthly, and assists the parties to facilitate settlement of any disagreements or disputes that may have arisen during the previous month.  The DRA can apply formal or informal facilitated negotiation, mediation, or arbitration procedures in order to facilitate settlement.  The DRA decides which process to apply.  Thus each dispute is resolved by the dispute resolution system which is most likely to provide an efficient (fast and inexpensive) and effective (in the parties' interests) resolution of the conflict.

6.1.5.
Conclusion

There are important theoretical differences between ADR methods and litigation, and also amongst the several ADR methods.  Simple game theoretical contructs show that mediation and other forms of ADR can result in win-win outcomes that could not be obtained easily through direct negotiations or litigation.

The following analogies to the field of medicine might illustrate these differences:

-
litigation is akin to autopsy: the patient has died and it is important to find out what caused the death;

-
mediation is akin to intensive care: the patient is ill but there are hopes that health can be restored if the right remedies are applied;

-
partnering is akin to preventive medicine: if proper measures are taken, diseases will be avoided - or at least their impact will be lessened;

-
conflict system design is akin to the design of health care systems: the proper procedures and specialists should be applied at the proper time for the proper conditions - one size does not fit all.

Nobody would argue that the only form of medicine should be the autopsy.  Is it realistic to argue that litigation should be the primary method for resolving disputes?

6.2
Partnering

6.2.1
What are Partnering, Alliancing and Joint Project Implementation?

There is no agreed legal definition of partnering.  It is a term of art and is used in a similar way to the term "joint venture" although it has a different meaning.

Partnering has its roots in the US construction industry
, but has been widely adopted by UK industry following various initiatives aimed at reducing project costs and conflict in the face of recessionary pressures in the construction industry
, and falling oil prices, in the case of the oil and gas industry
.

Although definitions of partnering abound, the following descriptions of the concept are instructive:-

"Partnering is a management approach used by two or more organisations to achieve specific business objectives by maximising the effectiveness of each participant's resources.  The approach is based on mutual objectives, an agreed method of problem resolution and an active search for continuous measurable improvements.  

Partnering can be based on a single long term commitment (project partnering) but greater benefits are available when it is based on a long term commitment (strategic partnering)".

In the UK construction industry the distinction between strategic
 and project partnering arrangements can be seen in many of the projects, which have recently commenced.  The demand has been client-led.
  

A well developed form of project partnering called "alliancing" is used by the oil and gas industry.  An alliancing agreement will generally include a scheme for risk sharing and bonus payments for contractors who, for example, complete platform engineering work on time and under budget
.

In order to position this technique within the telecommunications industry, it is well to remember that projects flow out of a strategic vision; decisions regarding horizontal or vertical integration; existing relations; and the foreseen development of technologies.  Projects typically have measurable plans, goals, and objectives.

It is preferable to use the term "Joint Project Implementation" or "JPI" to describe the work of partners to a telecommunications project to avoid any confusion with partnerships
 and because JPI is a better description of what the technique is designed to achieve.  For the purposes of this paper the terms partnering and JPI are therefore used synonymously unless the context otherwise requires.

JPI, inter alia, is a technique for improving the understanding and communication of partners in a complex project or alliance, in order to avoid problems due to misunderstandings and their escalation into major disputes.  It helps to clarify:

-
goals and milestones

-
information flows

-
cultural assumptions

-
market dynamics.

JPI will only work successfully if there is management buy-in; a well-drafted contract; and the right people as part of the project team.  The main lesson of modern quality control theory and practice is that quality should be engineered-in at the beginning of the design cycle, not inspected out at the end of the production line.

JPI is:

-
a method for ensuring the smooth and correct implementation of an agreed contract;

-
a way to help the parties establish the complex, multi-level inter-party communication paths that are needed to complete successfully large projects and joint ventures;

-
a process that allows each parties' individual project managers to operate effectively within the context of the overall, larger project that involves all the parties.

.

JPI is NOT:

-
a substitute for contract negotiations;

-
a method for working out roles and responsibilities that have not been defined in a contract;

-
a way for a partner with superior bargaining power to impose its way on the others.

.

6.2.2
Why is JPI suitable for telecommunications industry?


"Innovative organisations competing in global markets are increasingly coming to the understanding that collaborative approaches - internally and externally - best meet their needs.  Collaborative approaches to business typically lack the clean functional lines that we've been used to in the past.  Activity tends to be chaotic and accelerated, frequently giving rise to changes in specifications or expectations, misunderstandings, and conflict.  In this light, conflict can be seen as a key controller of the collaborative organisation.


Thus, conflict management skills become a core competency for managers in the next millennium.  An understanding of what causes conflict, the ability to call on appropriate dispute resolution techniques, and the skills to manage conflicts creatively will distinguish high-performing organisations from also-rans."

Project partnering or alliancing is claimed by its proponents to lead to successful projects.  In the UK construction industry the following benefits have been realised
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fast track construction and completion on or before the contractual completion date - time savings;
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reduced cost through the use of the partnering methodology which can, for example, lead to the increased use of value engineering;
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more reliable quality; quality enhancement; improved safety conditions and compliance; innovation - qualitative improvements; 
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faster decision making and problem solving resulting in dispute avoidance rather than the necessity for dispute resolution; and
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non-adversarial team working : "win-win" atmosphere (as opposed to "us-them").

Strategic partnering shares the above short term project benefits, but is seen as capable of producing an increasing level of gain and reward as the relationship between the parties develops over time.

A strategic partnering arrangement can also lead to a reduction in financial cost and management time in undertaking repeated tender exercises with the standardisation of terms, documents and protocols.  Although most clients and suppliers are attracted by such a significant potential saving, such an arrangement is potentially anti-competitive and therefore will be permitted only under certain circumstances as outlined below.

The business case for using JPI for projects claimed in the construction industry appears equally applicable to telecommunications projects.

Internal collaboration has long been practised by successful telecommunications companies.  With the present trends towards globalization, convergence, privatisation, and deregulation, there is increasing emphasis on external collaboration, such as:

*
joint ventures

*
infrastructure projects

*
outsourcing.

Many projects that require external collaboration run into difficulties because of the differing cultures, levels of technical expertise, ways of doing business, and interests of the parties involved.  JPI would appear to be a technique well suited to business relationships that require external collaboration, and a natural way to transfer expertise in internal collaboration to those relationships.

6.2.3
How does JPI work in practice?

JPI arrangements whether they be strategic or project based are characterised by, first, an agreement between the parties on their mutual objectives.  Secondly, there will be a commitment to continuous measurable improvements in terms of performance and quality.  These will often be incorporated in some form of partnership charter or pledge.  Thirdly, there will be an agreed form of dispute resolution process by means of some form of evaluation system.  Finally, there should be some form of profit sharing and/or cost saving mechanism, which gives both parties a real commercial incentive to abide by the more esoteric commitments contained in the JPI charter or pledge.

Both strategic and project JPI arrangements will generally follow three stages of development, which will invariably be repeated during the course of the project or projects, as follows:-

(i)
Preparation stage
This process will begin prior to contract award and if the parties or project teams are unfamiliar with the concept, a facilitator can be used.  A facilitator is a neutral individual, with experience of partnering projects, who is able to explain what partnering means and how it should be used in practice.  If the parties wish, he or she can retain an involvement with the project and in this way can act as a form of mediator by encouraging the parties to resolve project problems which occur.

The invitation to tender should set out the client or customer's intent to partner.  The main objectives of this initial stage is to obtain the commitment of both parties to the partnering arrangement and, most importantly, the commitment of the senior management who have any say or commercial control over the progress and ultimately success of the project.  As part of the contractual negotiations, risk and cost sharing should be discussed and agreed.

(ii)
Workshops
These are an essential feature of partnering and are now widely considered to be an element of good project management practice.  The first workshop which may take place prior to contract award should set the parameters for subsequent workshops.  Again an external facilitator is useful here to ensure that the understanding of partnering which has been engendered during the preparation stage translates itself into practical guidance for progress during what will most often be the initial and critical design phases of the project.  The workshop is also the front line for problem solving and thus dispute avoidance.

The workshop has two main functions: first, it is an opportunity for project-team members of all involved parties to get to know each other; second, but more importantly, it is an opportunity to define or to clarify specific areas that will be critical to success.  The areas to discuss include:

-
the interests of all parties involved, including sub-contractors

-
design and implementation issues that might lead to wrong expectations, misunderstandings, technical or process incompatibilities, conflicts or disputes

-
formal procedures for authorising change requests; that is, processes for avoiding that technical people make commitments without appropriate management awareness of the costs and/or timeline implications

-
strengths, opportunities, weaknesses, and threats (SWOT analysis), for the project as a whole, and for key sub-projects (for example, critical components provided by a sub-contractor)

-
measurement systems and metrics (mutually agreed measures)

-
technical and business escalation processes

-
formal dispute resolution processes: mediation, dispute review boards, mini-trials, adjudication, arbitration.

The output of the workshop should therefore include a document, or series of documents, capturing agreement on mutual goals and objectives, and the metrics, escalation, and dispute resolution processes that will be used.

Goals can include any of the following:

SYMBOL 183 \f "Symbol" \s 10 \h
meeting design specifications
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meeting schedules and deadlines
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fast approval of mutually agreed changes to specifications
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minimising need for paper trails to document progress or lack of it
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no adversarial processes.

(iii)
Evaluation and follow up

This stage is a threat to JPI success because a failure to continuously evaluate and follow up will mean that the initial enthusiasm and general air of co-operation, which should be present during the early days of the project, can easily be lost when problems arise and milestones loom.

Among the metrics to be considered are
:

-
Are decisions being made at the right level, or do higher levels of management need to get involved?

-
Are problems being solved efficiently and effectively, or are team members bogged down in escalation processes that require extensive paper documentation?

-
Are team members anticipating problems and acting to find solutions before they arise, or are they becoming defensive and reactive?

-
Are unresolved disputes quickly referred for resolution, or do they fester, creating an atmosphere of distrust and hostility?

6.2.4
CONTRACTUAL IMPLICATIONS OF JPI ARRANGEMENTS

The legal implications of JPI arrangements in terms of contract drafting and, more generally, whether the agreement infringes procurement and related competition law obviously depend upon the precise nature of the commercial agreement between the parties.  If JPI is intended by the parties purely as a project method of working, this may not impact upon the terms of the contract at all.  Thus if the parties consider that the use of project workshops would be useful to facilitate, say, a team approach, rather than more formal project reporting processes, there is no reason why this methodology should necessarily be incorporated in the contract (although this may have legal consequences should a dispute arise).  Where however there is an element of risk or profit sharing, clearly this should be reflected in the contract to ensure that both parties are fully aware of their respective responsibilities and liabilities.

The effect of partnering arrangements upon telecommunications contracts

It is trite to state that there are many different types of commercial contract used by the industry ranging from a system supply contracts which is likely to be project based to interconnection agreements to outsourcing contracts, which are more long term and strategic.  It is perhaps easier to see the role that JPI may be able to play in a system supply contract rather than an interconnection agreement and for this reason we consider the effect of JPI upon the former.

Currently the effect of partnering or JPI arrangements upon the terms of contracts generally is still the subject of debate.  In the oil and gas industry, partnering arrangement including profit sharing incentives are often set out in a form of agreed side letter and the more general partnering obligations of the parties can be set out in an agreed charter or project management methodology.  In these circumstances and in the event of a dispute, it is open to question whether these documents are incorporated into the contract between the parties, which is unsatisfactory.

However, where the parties to, for example, a system supply contract wish to fully embrace JPI and link the commercial benefits available from the project to performance criteria under the contract, JPI is likely to effect both the conduct of the tender process and several of the major operative terms governing the parties' contractual obligations and liabilities.

If the parties wish to partner, this should be clearly stated in the invitation to tender and tender documents.

So far as the contract is concerned, it is suggested that the following types of clauses be considered and reconciled with the parties' agreement to partner


i)
price, payment, programme and performance


ii)
project management


iii)
change control


iv)
liquidated damages


v)
dispute resolution.

6.2.5.
Conclusions

There is a general trend in corporate strategic planning and management thinking towards the use of partnering, alliancing and JPI at least in the US and UK and it would be surprising if this less confrontational approach to contracting does not find favour with the European telecommunications industry, which is competing on a global stage.

It is submitted that differences in between common law and civil systems should not ultimately be a constraining factor, particularly as civil lawyers take an implied duty of good faith as read in their client's commercial dealings.

Finally the telecommunications industry has in the past operated on the basis of long term, stable relationships and, even in the competitive environment which now exists, the industry has already indicated its wish to continue with this tradition through a wide range of international mergers, acquisitions, joint ventures and alliances.  It is likely that partnering will have a role to play in these future relationships.

6.3
Mediation

Why Mediation?

All parties know that legal legal proceedings such as litigation and arbitration have disadvantages, but are willing to engage in them because they believe that the ultimate outcome will outweigh all the disadvantages.  In many cases, the parties are correct to pursue disputes to their ultimate conclusions in court; in other cases, however, alternative dispute resolution mechanisms, in particular mediation, may be better alternatives.

In many situations, disputing parties can find negotiated solutions that benefit each party more than the best possible outcome of litigation: the American Arbitration Association reported that, in 1993, it registered 3075 requests for mediation;
 of these, 1136 were settled, 151 were closed, 293 were withdrawn, 644 were pending, and 851 were in some other status at the end of the year.
  Real business situations are rarely zero-sum games like chess or territorial wars: by cooperating, business partners can expand their markets and reap mutual benefits.  Imagine how many goals a football team could score if it could persuade the other team to cooperate!

It is sometimes implied that mediation can only be used before the beginning of court or arbitration proceedings, as a last-ditch phase of negotiations.  This is not correct.  While mediation can, at times, help to resolve disputes before they are litigated, mediation is often
 used to resolve them during the course of litigation, before the final award is rendered.  Indeed, mediation can also be used at the early stages of arbitration to help negotiate Terms of Reference, to resolve disputes regarding procedures, and to narrow differences between party-appointed expert witnesses.

Just as in sports and most other walks of life, negotiation and mediation are activities that benefit from study, practice, and application of appropriate techniques.  Effective negotiation techniques are well known, and beyond the scope of this paper.  Effective mediation techniques are perhaps not so well known, and will be briefly described later in this paper.

When Should Mediation Be Used?

In many business situations, the monetary awards sought in litigation are actually proxies for other issues, just as in divorce cases battles over child custody are often proxies for emotional issues that can't be mentioned in court.  For example, a licensee might actually want an extension to other products of a cancelled license, but ask for monetary compensation for the cancellation.

Court proceedings are eminently sensible in the following cases:

-
When a plaintiff wishes to pass a message to other potential defendants.  The classic example is the owner of an intellectual property right who vigorously prosecutes any known infringers, in order to discourage any potential future infringers.

-
When a defendant wishes to pass a message to other potential plaintiffs.  The classic example is a large corporation that vigorously defends against product liability claims, in order to discourage future claims.

Parties may often feel that court proceedings are the only solution when the dispute arises in a zero-sum situation: there is a fixed-size "cake" to divide up, and each party would rather have a bigger slice than a smaller slice.  Such situations arise, for example, in case of bankruptcy or in case of cancellation of a licensing agreement.  However, it must not be forgotten that the legal fees associated with court proceedings reduce the size of "the cake", in some cases very significantly.  So, even in a zero-sum situation, it might be better to rely on a dispute-resolution mechanism that is less expensive than litigation or arbitration.  Mediation proceedings typically last only a few days and costs are very small compared to the costs of litigation or arbitration.

Mediation is eminently sensible in the following cases:

-
When the parties can benefit by continuing to do business together after the dispute is resolved.

-
When one of the parties wishes to maintain or to enhance its public reputation as a good business partner.

-
When the cost of litigation or arbitration will be high.

-
When the dispute centers around complex factual issues.  Factual issues can often be better appreciated by business people familiar with the industry than by lawyers or judges.

-
When neither party requires a determination of legal issues.  If a determination is required, arbitration or conventional court proceedings are appropriate.  However, in some cases, lawyers do not agree on the correct legal analysis (just as their clients often do not agree on the factual issues) but are willing to allow a mediator to help them find a compromise position that is mutually acceptable.

Based on the list above, it seems clear that mediation can be helpful during an arbitration proceeding in the following situations:

-
during negotiations on Terms of Reference;

-
during negotiations on procedural issues;

-
to narrow the differences between party-appointed experts;

-
to reduce the complexity of the case by agreeing certain issues, while leaving others for the determination of the arbitral tribunal.

Obstacles to Mediation

Mediation is very popular in certain industries and in certain countries, notably in the USA and in the far East.  Why is mediation less popular elsewhere?
  There are several factors, but lack of familiarity with mediation techniques, and lack of trained mediators are probably among the most important factors.
  Many European lawyers are not aware of the fact that there are specific mediation techniques and regard mediation as just an extra expense, which will lead nowhere.

This belief is in some cases reinforced by experiences with court-mandated mediation in certain European countries.  Often, such mediations are empty pro-forma exercises during which at least one party makes no effort to reach a settlement.  Indeed, under the rules of most jurisdictions, parties need not attend the mediation session, and lawyers often send their most junior clerks to the session, with instructions to do nothing more than restate the parties' position.  Of course this is not mediation as it is understood in the modern context of alternate dispute resolution, but it will take time for the differences to become widely appreciated.

What are the Characteristics of Effective Mediations?

There are many different effective mediation styles.  However, no mediation can be effective without the following:

-
The presence of party representatives with the authority to negotiate a settlement.  Contrast this to so-called mediation procedures where parties are represented exclusively by external counsel.

-
The willingness of the parties to find a solution outside the courtroom.  Sometimes, only one party is keen on mediation at the outset, and must "sell" to the other party the benefits of mediation.  In many cases, a neutral mediation institution is in the best position to convince the parties that mediation is worth trying.

Most mediators will do at least three things during the proceedings:

1)
Facilitate: assist the parties to find a negotiated solution.  The mediator acts as a midwife, helping the negotiated solution to see the light of day.

2)
Evaluate: give an objective opinion regarding the reasonableness of each parties' position.  Depending on the mediator's style and the dynamics of the mediation, such evaluations might be given privately to each party, or openly to all parties.

3)
"De-conflict"
: change the frame of reference of the dispute from a zero-sum, "I win, you lose" situation to a positive-sum, "I win, you win" situation.

The last point is the one that fundamentally distinguishes certain styles of mediation, which can be called "non-adversarial mediation", from other styles.  The distinction is particularly sharp with respect to non-binding arbitration, a form of mediation that is frequently practiced in Europe (and often referred to as conciliation).  A non-adversarial mediator will not, in general, come up with a compromise proposal and then attempt to sell it to the parties.  The non-adversarial mediator tries to help the parties themselves to find imaginative – often unforeseen – alternatives for resolving the dispute.

The remainder of this paper explores some key features of non-adversarial mediation.

Facilitating

Facilitation ranges from trivial activities, such as arranging meeting times and places, to very subtle activities such as isolating disputed points on which agreement will be hard to reach from points on which agreement can be easily reached, and convincing the parties to tackle the hard issues last.  The main behaviors that can be observed in skilled non-adversarial mediators are:

-
Listening, reading body language, sensing moods, and being aware of emotional issues that are not explicitly mentioned.

-
Drawing a distinction between questions for clarification and substantive comments.

-
Breaking disputes into manageable chunks, and resolving each chunk separately.

-
Postponing discussion of very tough issues to late in the mediation session.  Once the parties have started agreeing on simple issues, an atmosphere of trust will begin to grow, and agreement on difficult issues will become easier.

-
Being fair and impartial: making sure everyone has a chance to express their views.

-
Keeping the discussion focussed on the issues.

-
Restating points in appropriate language to help each party understand the other's point of view.

-
Encouraging the parties to explore changes in the shape of an emerging consensus.

-
Restating in neutral language those points on which the parties appear to agree.  Verifying that they do in fact agree.

-
Insisting that any agreements be captured in writing before the negotiation session ends.

-
Using humor to bring people together and defuse tense situations.

Many (in fact probably most) mediators also use a technique known as caucusing: private meetings with the parties.  There are many reasons why caucuses can be effective; however, a non-adversarial mediator will wish to do more than merely to convey one party's negotiating stance to the other party.  That is, "shuttle-diplomacy" is not characteristic of non-adversarial mediation.  We return to this topic in the section on "de-conflicting" below.

Evaluating

The mediator plays an important role as an objective third party, whose opinion on the merits of one party's position can significantly affect that party's negotiating stance.  If a party can't convince a mediator of the justice of its cause, what chance will it have in front of an arbitrator or a judge?

If the dispute involves complex points of law, a mediator who is a learned lawyer will be better able to evalute the parties' respective claims than a mediatior who is not a lawyer.  However, it is relatively unusual for such disputes to be mediated.  More commonly, the dispute hinges on differing interpretations of complex facts, so a mediator who is familiar with the business practices of the parties' industry can do much to convince a party to moderate its demands.  Even if there are legal issues, a skilled mediator should be able to encourage each party's lawyer to realistically evalute the other party's arguments, and to moderate his or her own party's demands if there is some validity to the other party's position.

Some mediators act almost like arbitrators: they determine what would be a fair settlement in their mind, and then attempt to convince the parties to accept that settlement.  This approach works well for some mediators and some situations.

In contrast, the non-adversarial mediator will more often suggest to the parties that they propose alternate settlements, than him- or herself suggesting a settlement.  Such suggestions can be made in private caucuses, or, if appropriate, in plenary sessions with all parties.  It takes a great deal of skill and experience to judge what suggestions to make, when to make them, and where to make them (that is, in private or in public).

De-conflicting

The key feature of non-adversarial mediation is the belief that settlements should be brought forth from within by the parties themselves, not imposed on them from the outside.  This is akin to Michaelangelo's approach to sculpting: he claimed to do nothing more than to free the figure that he saw imprisoned in the block of marble, although the situation is more dynamic in mediation and the agreement that finally emerges may be surprisingly different from the one the parties and the mediator first imagined.

The behavior of parties in non-adversarial mediation is typical of skilled negotiators.  They often draft arguments based on the relative frame of reference provided by what is known about the parties.  These arguments attempt to be subjective, in the sense that they refer to the individual circumstances of each party's business position: current sales and costs, future sales prospects, likely future costs, and so forth.

Non-adversarial behavior can be quite difficult to elicit at some stages of a dispute.  In general, parties are more amenable to engage in non-adversarial behavior at the very beginning of a dispute, or some time after their respective counsels have drafted positions and briefed them on the merits of their positions.  It is difficult to switch to non-adversarial behavior when one is actively collecting data (whether regarding the facts or the law) that will be used to prepare a brief detailing one's position.

6.4
Expert Determination

Many telecommunications disputes will involve complex technical matters, so expert opinions will often be necessary during the dispute resolution procedure.  The use of experts during litigation and arbitration is well understood and will not be discussed further here.

However, a neutral third-party expert opinion could, in some cases, bring valuable information to the parties and allow them to refine their negotiating positions, thus leading to a solution without protracted litigation or arbitration.  The idea here is that a neutral expert will be called in to issue an opinion on the merits of the case.  The parties will then take this opinion into account when continuing their negotiations

Since this procedure is non-binding (the parties can ignore its results, if they wish), it can be less formal, and thus faster and less expensive, than an expert opinion issued as part of a litigation or arbitration procedure.

In some cases, a non-binding expert determination could be requested during a mediation.  In such cases, the opinion should normally not be issued by the mediator, in order to avoid any appearance of bias towards one party.  Rather, the expert determination should be made by an additional neutral.

6.5
Arbitration

It is recommended that parties agree reasonably detailed arbitration procedures before a dispute actually arises.  This can be done by adopting the procedures contained in the Memorandum of Understanding.  The reasons behind this recommendation have been well expressed by a knowledgeable user of arbitration:

The parties need detailed rules on arbitration proceedings, as they are not is a position to agree on all procedural rules required.  They would have to leave the decision to the arbitrators.  But it is not in their interests to pass up the determining of procedural rules to such an extent.  The arbitrators can indeed decide on the necessary procedural rules in certain cases, such provisions then affording the parties a maximum of procedural fairness.  But this limits the predictability of proceedings and legal certainty.  And this predictability is what the parties to international arbitration proceedings regard as most important.  Arbitration proceedings seldom start off the cuff.  They are preceded by considerable thought in terms of business policy and process strategy, which includes arbitration proceedings up to a certain stage in preparation for a last attempt at settlement.  Such though would hardly be possible if the proceedings could not be predicted in detail, prior to the start of arbitration proceedings.

Arbitration is a form of dispute resolution in which parties agree to submit their dispute to a person (or panel of persons) who will apply the same laws that would have been applied by regular courts.  However, the arbitrators can use simplified procedures (for example, no discovery in the USA), conduct the arbitration in the language of choice of the parties, and need not be judges or even lawyers.  This section provides an overview of some key features of international arbitration, that is arbitration when the parties do not have the same nationality (the nationality of a corporation is usually the country in which it is incorporated).

6.5.1
Lex Arbitri

Arbitration is possible because it is permitted by a national laws.  All developed countries, and many other countries, have arbitration laws that permit arbitration of commercial disputes between companies, if the companies either:

1)
agree to arbitration in a contract, before a dispute arises, or

2)
agree to arbitration in an ad-hoc agreement, after a dispute arises.

Either the parties or an arbitration institution specify a venue for the arbitration.  The laws of that venue govern the arbitration and can have a significant effect on the conduct of the proceedings.  Indeed, the details of what is or is not arbitrable, the form of arbitration agreements, how national courts may or may not interfere with arbitration proceedings, and many other important practical details vary greatly by jurisdiction.

For a number of reasons, the most commonly used venues for international arbitration are Paris, France; London, UK; and Geneva, Switzerland; but many other venues are commonly used, in particular Stockholm, Sweden; The Hague, Netherlands; and Vienna, Austria.

6.5.2
Contract Clauses

Parties who initiate arbitration proceedings have usually agreed to do so by contract, before any disputes arise.  In fact, arbitration clauses are extremely common in international contracts, and de rigueur in contracts involving developing or newly-industrializing countries.  A good contract that contains an arbitration clause will specify the following:

-
The law governing the contract.  This is called a choice of law clause and is normally an independet clause separate from the arbitration clause.  It is easily the most important clause of an international contract since, if it is omitted and a dispute arises, the parties can expect to pay big bucks to experts in conflict of laws theory before they can get an arbitral tribunal to render a decision on the merits of a case.

-
The seat of arbitration (the venue).  Not all hearings need take place at the seat, but the arbitration laws of the seat will govern the arbitration proceedings.  The laws of certain countries are considered particularly favorable for commercial arbitration and many contracts specify seats in these countries.  The decision of the arbitrator or arbitrators (the sentence) should be signed and dated at the agreed seat of arbitration.

-
The language in which the arbitration proceedings will take place.  This need not be the national language of the seat of arbitration.  English is a frequent choice of language in international arbitration.

-
The number of arbitrators.  One arbitrator is appropriate for cases in which the stakes are small.  Three arbitrators is a more appropriate choice for complex international contracts.

-
How the arbitrators are to be appointed.  The most commonly used methods are:

-
Each party appoints one arbitrator, and those two people jointly appoint a third, who acts as chair of the panel.

-
An arbitration institution provides lists of names to the parties, who cross out certain names and rank the remaining ones.  Based on those ranks, the institution nominates the arbitrators.

-
An arbitration institution appoints some or all of the arbitrators, using some internal process that is not revealed to the parties.

In all cases, it is essential that the arbitration clause clearly specify who will nominate the arbitrators.  The nomination is typically made by an arbitration institution.  Under the laws of some countries, arbitrators will be nominated by the court if the parties do not specify a nominating authority, but use of this option is uncommon in practice.

In most cases, arbitration clauses specify that an arbitration institution will also perform the role of administrating the arbitration (taking note of communications by one party to the other, making sure that deadlines are met, etc.).

6.5.3
Submission Agreements, Mission Statements, and TORs

Even if a contract did not contain an arbitration clause, parties can agree to use arbitration after a dispute arises.  Such agreements are called submission agreements and should contain the same elements as an arbitration clause.

Mission statements and terms of reference (TORs) are often drafted by the arbitrators, in consultation with the parties, at the beginning of the arbitration proceedings, in order to define clearly what the claims are and what the main points in dispute are.

6.5.4
Stay of Judicial Proceedings: NY Convention

National arbitration laws typically provide that national court proceedings concerning a dispute will be stayed if the dispute is submitted to arbitration.  In particular, national courts will refuse to consider a dispute regarding a contract that contains an arbitration clause.  The New York Convention is an agreement between states that provides for stay of national proceedings during arbitration, for enforcement of arbitral decisions rendered abroad, and for limits to the grounds for appealing arbitral decisions.

6.5.5
Procedure: Hearings, Discovery

Unlike proceedings in national courts, arbitration procedures are controlled by the parties.  If the parties agree on certain procedures, the arbitral tribunal should follow them (within the limits provided by the arbitration law of the seat and by the New York Convention, which generally provides that each party must be given the opportunity to present its case and to respond to evidence and arguments presented by the other party).

Broad US-style discovery is rarely agreed to in arbitration proceedings, and parties can agree to limit the length and complexity of hearings.  By agreeing on appropriate procedures, parties can reduce the cost of the proceedings.

6.5.6
Interim and Partial Awards

Decisions by arbitrators (sentences) are usually called awards.  The area of partial and interim awards is one in which national arbitration laws differ.  Some jurisdictions grant broad powers to arbitrators regarding interim awards while others do not.

6.5.7
Final Awards

All jurisdictions recognize final awards as binding.  In some countries, awards issued in cases where one of the parties is foreign can be appealed only on very limited grounds (typically, misconduct by the arbitrators, lack of due process, and similar gross miscarriages of justice).  In a few countries, parties can agree to waive the right of appeal altogether, thus limiting the scope for the losing party to delay the enforcement of the arbitral setence by appealing to national courts.

6.5.8
Enforcement: NY Convention

The New York Convention is an agreement between states that provides for the enforcement of arbitral decisions rendered abroad, and that limits the grounds for denying enforcement of those sentences to misconduct by the arbitrators, lack of due process, and similar gross miscarriages of justice.

6.5.9.
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6.5.10.
Recommendations

The following are recommended in the absence of choice by the parties:

· Geneva as the default seat

· the UNCITRAL Arbitration Rules as the default rules.

· Secretary Genreral of the Permanent Court in the Hague to act as the default appointing authority 

However, there is no recommendation regarding the default substantive law, because it felt that if the parties had not made it choice, it would not be possible to find a choice that would always be sensible.

It is important to stress that parties should always explicitly specify a choice of law, in order to avoid the cost and delay that will inevitably arise if no such choice is made.

The above decisions were made on the basis of a careful consideration of advantages and disadvantages of the several possible choices.  The tables below list the advantages and disadvantages considered.





Table 1: Choice of Rules

	Advantages
	Disadvantages

	ICC
Control by court

New rules, concise rules

Many cases
	Expensive

Cumbersome, slow

Non-transparent appointment process

Perceived as European

	LCIA

Low cost

Fast appointment process

Flexible, business approach
	Fewer cases

Less international

Perceived as English

	WIPO

Comprehensive rules, including fast-track

Mediation rules

Technically oriented

Broad list
	Untested

Focuses on IP

	AAA

Fast, low cost

Many cases

Well administered, business oriented

Case management
	Limited international experience

Fear of discovery

Perceived as American

	UNICTRAL

No beaurocracy, lower cost

Truly international
	Efficiency depends on arbitrators






Table 2: Choice of Seat

	Advantages
	Disadvantages

	London
English for ancillary court procedures

Many skilled specialist lawyers

Confidence in English courts

New  Arbitration Act
	New Act untested

Possibility of unwanted judicial interference

Complex caselaw

Few corporate HQ, apart BT

	Paris

Simple law, predictable results

Many skilled specialist lawyers

Awards rarely annulled

Several company HQ

Confidence in Paris Court

Fast appointment process

Flexible, business approach
	A few surprises

All documents must be presented in French for ancillary court proceedings

HQ of France Telecom

	Bruxelles

Many company HQ
	No appeals possible

Not many skilled specialist lawyers

	New York

Many skilled specialist lawyers

Little judicial interference
	Complex caselaw, increases costs of ancillary procedures

	Geneva

Simple law, predictable results

Law available in French, German, Italian, and English

Many skilled specialist lawyers

Neutral image

Presence of ITU, WIPO, WTO, ISO, etc.

Several company HQ, no major Telecom HQ

Appeals can be filed in French, German, or Italian, and English supporting documents typically need not be translated.
	Insider image






Table 3: Choice of Law

	Advantages
	Disadvantages

	England
Written in English

Respected

Clear and precise

Some hi-tech caselaw
	Difficult to understand

Limited concept of Good Faith

	New York

Written in English

Extensive hi-tech caselaw

Evolves rapidly
	Extensive case-law increases cost of preparing briefs

Not predictable

RICO, punitive damages, and other uniquely US features

	European Country

Compact, easy to read
	Limited hi-tech caselaw

	Switzerland

Compact, easy to read

Available in French, German, Italian, and mostly also English

Neutral image
	Very limited hi-tech caselaw

	No choice

Arbitrators will pick law most closely connected to the case
	Cost and delay of choosing law

Arbitrators might pick UNIDROIT principles or Lex Mercatoria if these are not excluded


Ensuring an expeditious resolution of the dispute

Certain techniques should be considered by the parties and the arbitral tribunal in order to ensure expeditios proceedings.  These include "stating in advance what evidence would be needed to establish prima facie proof of complex facts", "schedules for presentations during oral hearings", and "use of checklists for pre-hearing conferences to plan the proceedings", for which see "Streamlining Arbitral Proceedings: Some Techniques of the Iran-United States Claim Tribunal" by Howard M. Holtzmann in Arbitration International, 11/1 1995.  Also "successive determination of issues", for which see "Lean Arbitration: Cost Control and Efficiency Through Progressive Identification of Issues and Separate Pricing of Arbitration Services" by Michael Schneider in Arbitration International, 10/2 1994

Due consideration should also be given to the use of the International Bar Association Supplementary Rules Governing the Presentation and Reception of Evidence in International Commercial Arbitration.

And consideration should be given throughout the proceedings to the use of mediation, even if a mediation prior to the start of the arbitration has failed.  Unless otherwise specified by the parties, the arbitrators should feel free to ask the parties whether they wish to consider entering a mediation phase, with no prejudice to the arbitration.

Finally, arbitrators should consider whether to allocate costs to the requesting party for each measure that is suspected to be of a dilatory nature.
The following arbitration procedure can be used as a guideline when preparing the schedule of proceedings for 9-month arbitration

-
Claim to be accompanied by all documents supporting it: no discovery.

-
Response to be filed within 45 days after claim, also accompanied by all documents supporting it.

-
Rebuttal to be filed within 45 days after response.

-
Sur-rebuttal to be filed within 45 days after rebuttal

-
Hearing to be closed no more than 45 days after sur-rebuttal

-
Final pleadings to be filed within 45 days after hearing

-
Award to be issued within 45 days after final pleadings.

The following arbitration procedure can be used as a guideline when preparing the schedule of proceedings for 90-day arbitration

-
The response shall be sent within 28 (twenty-eight) days of receipt of the claim.

-
The rebuttal, if any, shall be sent within 7 (seven) days of the receipt of the response.

-
The sur-rebuttal, if any, shall be sent within 7 (seven) days of the receipt of the rebuttal.

-
The hearing, if any, should close within 63 (sixty-three) days of receipt of the claim.

-
Final pleadings shall be sent within 14 (fourteen) days of the close of the hearing.

-
The award should be issued no more than 14 (fourteen) days after filing of final pleadings.

Annex A.
Model Commitment Statement

The following text can be adopted by companies who wish to make public their adherence to the ITU’s Memorandum of Understanding.

Globalisation, complex technology and the pace of technological change mean that the potential for disputes is increasing.  We do not want the business held back by avoidable (unmeritorious) disputes.  Accordingly, I have on behalf of the Company/Group* today signed the INTERNATIONAL TELECOMMUNICATIONS UNION'S MEMORANDUM OF UNDERSTANDING (MOU) ON DISPUTE RESOLUTION.  This commits us to:-


Exercise good faith in trying to avoid disputes.


Implementing dispute avoidance methods, whenever possible, such as partnering.


Using MOU methods such as mediation Dispute Resolution Boards and non-binding expert determination, where relevant, before jurisdictional proceedings.


Where necessary, arbitrating using MOU procedure.


Honoring any award or compromise voluntarily and promptly.

By implementing this strategy we seek to:-


Contain risk by dealing with MOU signatories who share our values.


Increase efficiency in entering business relationships.


Preserve a mutually beneficial working relationship when differences arise.


Earn a global reputation as the Partner of first choice.

Dated__________..

Signed__________.,  Chief Executive

Annex B.
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�For example, the European Commission.
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�Expert Determination.
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�See clause 4 of Annex A for a definition of partnering.  This technique would appear to be appropriate for joint ventures; infrastructure contracts; interconnect agreements; certain license agreement; certain large contracts between operators and customers;
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�  See for example Article 2, 1, b of Directive 97/13/EC of the European Parliament and of the Council of 10 April 1997 on a common framework for general authorizations and individual licences in the field of telecommunications services.(OJ N° L 117/15, 07/05/1997) ("Licensing Directive") : "'national regulatory authority' means the body or bodies, legally distinct and functionally independent of the telecommunications organizations, charged by a Member State with the elaboration of, and supervision of compliance with, authorizations". Sometimes the limit might nevertheless become tiny as for example at least the drafting of licences by national regulatory authorities may be considered to some extent as being rule setting. The latter remark may also applie to standard setting.


�  See for example Article 7 of Commission Directive 90/388/EEC of 28 June 1990 on competition in the markets for telecommunications services (OJ N° L 192/10, 24.07.1990) ("Services Directive") as modified by Article 1, 7 of Commission Directive 96/19/EC of 13 March 1996 amending Commission Directive 90/388/EEC regarding the implementation of full competition in telecommunications markets (OJ N° L 74/13, 22.03.96) ("Full Competition Directive"): "Member States shall ensure that from 1 July 1991 the grant of operating licences, the control of type approval and mandatory specifications, the allocation of frequencies and numbers as well as the surveillance of usage conditions are carried out by a body independent of the telecommunications organizations.".


� Directive 97/33/EC of the European Parliament and of the Council of 30 June 1997 on Interconnection in Telecommunications with regard to ensuring universal service and interoperability through application of the principles of Open Network Provision (ONP) (OJ N° L 199/32, 26/07/1997) ("ONP Interconnection Directive")


� Article 12, 1 of Council Directive 92/44/EEC of 5 June 1992 on the application of open network provision to leased lines (OJ N° L 165/27, 19.06.1992) ("ONP Leased Lines Directive"). See also Article 17, 2 of the ONP Interconnection Directive (cit. supra ) and Article 26 of Directive 98/10/EC of the European Parliament and of the Council on the application of Open Network Provision (ONP) to voice telephony and on Universal Service for Telecommunications in a competitive environment, OJ N° L 101/24, 1.04.1998 ("ONP Voice Telephony Directive II").


� See for example Article 5 a, 1 of Council Directive 90/387/EEC of 28 June 1990 on the establishment of the internal market for telecommunications services through the implementation of open network provision (ONP) ( OJ N° L 192/1, 24.07.1990) ( "ONP Framework Directive") as introduced by Article 1, 6 of Directive 97/51/EC of the European Parliament and of the Council of 6 October 1997 amending Council Directives 90/387/EEC and 92/44/EEC for the purpose of adaptation to a competitive environment in telecommunications (OJ N° L 295/23, 29/10/1997) ("ONP Amendment Directive") : " where the tasks assigned to the national regulatory authority in Community legislation are undertaken by more than one body, Member States shall ensure that the tasks to be undertaken by each body are made public.". See also Article 2, 1, b Licensing Directive ( cit. supra ) according to which "'national regulatory authority' means the body or bodies, legally distinct and functionally independent of the telecommunications organizations, charged by a Member State with the elaboration of, and supervision of compliance with, authorizations".


�  Article 12 ONP Leased Lines Directive (cit. supra). See also Article 26 ONP Voice Telephony Directive II (cit. supra) as well as Articles 17,1 ( disputes between organizations operating under authorizations provided by different Member States) and 9,5 (disputes between organizations in a Member State) ONP Interconnection Directive (cit. supra). 
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